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Were Significant Jurisdictional Questions 
Overlooked in the Riss Case? 


By Haroutp D. McCoy 


Assistant Chief Examiner, Bureau of Formal Cases, 
Interstate Commerce Commission 


Discussed herein are certain jurisdictional points which are believed 
will give comfort to at least some of those who are worried as to the 
legality of Interstate Commerce Commission action already taken in 
certain pending and decided certificate and permit matters. Also dis- 
eussed is a possible method of asserting those jurisdictional points to 
the end that needed clarification may result of Riss & Co. v. United 
States, 95 L. ed. 662 (advance sheets). That litigation was the outgrowth 
of the application of Riss & Co. in Sub No. 84 of MC-200. 

The Administrative Procedure Act, hereinafter called the A.P.A., 
section 12, provides in the last clause— 


* * * and no procedural requirement shall be mandatory as to any 
agency proceeding initiated prior to the effective date of such re- 
quirement. 


Sub 84 is stamped as having been filed September 4, 1947. On 
Exhibit ‘‘A’’ of the application therein it is stated: 


The service sought is the granting of permanent authority where 
temporary authority presently exists to the extent herein requested. 


Immediately thereafter are listed ten numbered temporary-authoritiy 
grants, and there is a further reference: ‘‘See Exhibit ‘C’ for complete 
deseription.’’ Exhibit ‘‘C’’ describes each temporary-authority grant 
in detail, including the dates of the grants. These range from December 
21, 1941, to May 10, 1946 (all prior to the effective date of the A.P.A.), 
and the separate descriptions contain the statement: ‘‘ Present authority 
expires September 27, 1947.’’ The latter date is significant in connec- 
tion with the Commission’s press notice of September 16, 1947, which 
was issued in anticipation of the expiration on September 27, 1947 of 
all war-time temporary-authority grants. That is to say, section 210a(a) 
of the Interstate Commerce Act had and has a 180-day limitation on 
grants of temporary authority, but that limitation was lifted by war- 
time legislation. When the Second War Powers Act expired, and the 
additional 180 days permitted under section 210a(a) were about to be 
exhausted on September 27, 1947, the Commission issued a notice, the 
last portion of which reads: 


Under the circumstances, and because it appears that the public 
interest would suffer from a termination of the motor carrier 
service being conducted under the temporary authorities, Division 
5 of the Commission has concluded to authorize the carriers to 
continue the services authorized by temporary authorities until 
further order of the Commission, but not beyond the time the 
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corresponding certificate or permit applications have been finally 
determined either by a denial of an application or by the issuance 
of a certificate or permit. (Emphasis supplied). 


Later an order prescribing a rule was entered, which order is codified 
in 49 C. F. R., Part 2 (p. 31), implementing the foregoing notice. Such 
order expressly relies upon section 9(b) of the A.P.A. as authority for 
its issuance. The last sentence of that section reads: 


In any case in which the licensee has in accordance with agency 
rules, made timely and sufficient application for a renewal of a 
new license, no license with reference to any activity of a continuing 


nature shall expire until such application shall have been finally 
determined by the agency. 


Thus the filing of Sub 84 on September 4, 1947, for permanent authority 
gave applicant the benefit of continuing the temporary authority pre- 
viously granted, the theory being that temporary authorities are licenses 
within the meaning of the A.P.A., hence of continuing effect after 
expiration of the 180 days provided in section 210a(a) of the Interstate 
Commerce Act. 

The question is as to when was the ‘‘proceeding’’ under considera- 
tion ‘‘initiated’’ within the meaning of the A.P.A. section 12, supra. 

In applicant’s petition filed June 28, 1948, challenging the conduct 
of the proceeding by a non-hearing examiner, and asking for a new 


hearing, pursuant to the A.P.A., it is stated, beginning at the bottom of 
sheet 4: 


* * * it is also applicant’s position that the requirements of Subsec- 
tion 5(¢) of the Administrative Procedure Act are applicable to the 
proceeding since, under the circumstances, the proceeding is not for 
the issuance of an ‘initial’ license within the meaning of that section. 


And on sheet 20 of tha same petition the statement is made: 


* * * the proceeding is not exempted from the requirements of 
section 5(¢) as being an ‘initial’ licensing proceeding. 


If, as thus contended by applicant, the proceeding is not ‘‘initial 
licensing,’’ it must follow that the proceeding had an earlier inception 
than the filing of Sub 84 on September 4, 1947. What was the incep- 
tion? Before considering that, and for such collateral significance as 
it may have in ascertaining what is meant in the A.P.A. by ‘‘proceed- 
ing,’’ attention is invited to the following from the A.P.A., section 5(c): 


No officer, employee, or agent engaged in the performance of inves- 
tigative or prosecuting functions for any agency in any case shall, 
in that or a factually related case participate etc. * * * (Emphasis 
supplied. ) 


From what has already been said it is clear that Sub 84 and the prior 
temporary authority grants are ‘‘factually related.’’ Indeed the Com- 
mission’s order of April 26, 1951, following the Supreme Court’s decis- 





itial 
tion 
cep- 
> as 
eed- 
¢): 
ves- 
all, 
asis 


rior 
om- 
cis- 








JUNE, 1951 721 





—_ 


jon, sets aside the previous orders in Sub 84, including those termina- 
ting the temporary authorities, and further provides: 


* * * that the said temporary authorities be continued in effect 
pending the final determination by the Commission of the application 
in the said Sub No. 84 proceeding, unless earlier terminated for 
good cause. 


Note in the foregoing that ‘‘temporary authorities’’ and ‘‘Sub No. 84”’ 
are coupled in the same sentence. 

To summarize: That the proceeding was ‘‘licensing’’ is clear from 
the definition in section 2(e) of the A.P.A. Hence, the proceeding either 
was or was not an instance of initial licensing. If it was, then its 
determination was excepted from the strictures of section 5(c) by the 
express statutory exemption therein.’ From this it would follow that 
participation in the proceeding by L. & E. would be beside the point. 
And it should be remembered, in this connection, that the ‘‘fundamental’’ 
emphasis in Wong Yang Sung v. McGrath, 339 U. S. 33, which decision 
was the sole per curiam reliance in Riss & Co. v. United States, 95 L. ed. 
662(ad.ops.), was upon the ‘‘practice of embodying in one person or 
agency the duties of prosecutor and judge.’ Much space is devoted in 
the Sung case to condemning the indicated practice and to showing that 
the handling of the immigration case there in question was an illustra- 
tion of such practice. Applicant herein likewise has pointed to the fact 
that there was participation by investigative and enforcement employees 
of the Bureau of Motor Carriers in the instant proceeding which was 
being heard by an employee of that same Bureau of Motor Carriers.* As 
the Supreme Court relied upon the Swng case in reversing the Com- 
mission, and bearing in mind what the court characterized as the ‘‘fun- 
damental’’ aspect of that case, it seems reasonable to infer that in the 
Riss case the court was under a belief that the Bureau of Motor Carriers 
was present in an objectionable role as ‘‘prosecutor and judge,’’ and 
that such aspect was the reason for citing the Swng case as basis for 
reversing the October 17, 1950, opinion of the District Court for the 
Western District of Missouri, which court had upheld the Commission. 
Thus (to return to the hypothesis stated at the opening of this para- 
graph) if this proceeding was an instance of ‘‘initial licensing,’’ the 
prosecutor-judge question was not properly present. That is to say, 





1Section 5(c) provides: “* * *. This subsection shall not apply in determining 
applications for initial licenses * * *.” 

2“Of the several administrative evils sought to be cured or minimized, only two 
are particularly relevant to issues before us today. One purpose was to introduce 
greater uniformity of procedure and standardization of administrative practice 
among the diverse agencies whose customs had departed widely from each other. 
We pursue this no further than to note that any exception we may find to its 
applicability would tend to defeat this purpose. ; 

More fundamental, however, was the purpose to curtail and change the practice 
of embodying in one person or agency the duties of prosecutor and judge.” (Em- 
phasis supplied). ; 

3 Section 5(c) of the A. P. A. provides in part: “* * * nor shall such [hearing] 
officer be responsible to or subject to the supervision or direction of any officer, 
employee, or agent engaged in the performance of investigative or prosecuting 
functions for any agency.” 
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if the instant proceeding is deemed to be an instance of initial licensing, 
then it is by statute expressly exempt from the separation-of-functions 
strictures of section 5(c), and the ‘‘fundamental’’ basis of the Sung case 
would be beside the point. 

It will be noted that the foregoing is based on an inference stemmin: 
from the court’s own designation of what it deemed to be the ‘‘funda. 
mental’’ aspect. Others may and do infer other conclusions. Indeed, 
many highly skilled lawyers have very widely differing inferences to 
draw as to the real meaning of the decision. This unfortunate situation 
would not be true, or could have been met to a considerable extent, had 
the court, instead of rendering the cryptic per curiam opinion, have 
been wont to itself give heed to what it said about a Commission decision 
in United States v. Chicago, M. St. P. & P. R. R. Co., 294 U. 8. 499, 510, 
namely : ‘‘In the end we are left to spell out, to argue, to choose between 
conflicting inferences.’’ 

To return now to the alternative hypothesis, namely, that the pro- 
ceeding in question was not an instance of initial licensing. If that be 
so (and such contention was made by applicant, as already indicated), it 
must necessarily be deemed to be a proceeding initiated at a time prior 
to September 4, 1947. That prior time (when the temporary-authority 
applications were filed), was before the effective date of the A.P.A., and 
accordingly would render this proceeding outside the scope of the A.P.A., 
by the express terms of section 12, supra. 

So far as I am aware, the foregoing point was not raised in any 
of the court litigation in the instant proceeding,* and it is too late for 
it to have any consideration therein. However, it would seem to be a 
point which can well be borne in mind to place squarely before a court 
should there be called in question the legality of action already taken 
in a pending or decided certificate or permit matter which stems from a 
temporary-authority application filed prior to September 12, 1946 
(effective date of section 12 of the A.P.A.). It would appear that there 
are many such situations, judging from the following first sentence of the 
previously mentioned press notice of September 16, 1947. 


During and immediately following the war, while the Second 
War Powers Act was in effect, the Commission issued a large number 
of temporary authorities authorizing motor carrier operation for 
which there was an immediate and urgent need. 


Those authorities, as already explained, are deemed licenses within 
the meaning of section 9(b) of the A. P. A., and, as such, pursuant to 
Commission rule codified in 49 C.F.R., Part 2, are— 


continued in force beyond the expiration date specified in such 
temporary operating authority, until the determination of an 
application filed by the holder of such temporary operating authority 
for a certificate of public convenience and necessity or a permit to 
engage in operations authorized by such temporary operating 
authority. 





4 “Questions which merely lurk in the record, neither brought to the attention 
of the court nor ruled upon, are not to be considered as having been so decided 
as to constitute precedents.” Webster v. Fall, 266 U. S. 507, 511 
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There is another aspect of the A.P.A. not yet considered by the 
Supreme Court which can be urged to save the validity of pending or 
decided Part II proceedings feared to be vulnerable by reason of the 
Riss case. Not having been argued on brief® in the Riss case, the matter 
cannot be said to have been before the court so that the decision consti- 
tutes a precedent. The statutory provisions in question are: 


See. 2(a). * * * Nothing in this Act shall be construed to 
repeal delegations of authority as provided by law. 


See. 7(a). There shall preside at the taking of evidence * * * 
[certain officers] but nothing in this Act shall be deemed to super- 
sede the conduct of specified classes of proceedings in whole or in 
part by or before boards or other officers specially provided for by 
or designated pursuant to statute. (Emphasis supplied.) 


As presently will appear, a Part II examiner is an officer ‘‘specially 
provided for,’’ is one ‘‘designated pursuant to statute,’’ and, indeed, 
is one to whom ‘‘by law’’ has been given a specific and unique “‘delega- 
tion of authority.’ 

Section 17(2) authorizes the Commission by order to assign or 
refer any of its functions to (1) a division, (2) an individual Commis- 
sioner, or (3) qa board. The latter must consist of three or more mem- 
bers, and among those eligible are ‘‘examiners.’’ Sub-paragraph (5) 
of the same section provides that the report and recommended order 
of the individual Commissioner or board may be served upon the parties 
and, if no exceptions are filed within 20 days, the recommended order 
shall become the Commission’s order in the absence of a stay. Later 
on in the same section it is further provided : 


See. 17(10). Any matter arising in the administration of 
part II of this Act as to which a hearing is to be held may be 
referred to an examiner of the Commission, for action thereon, 
subject to the conditions and limitations provided in this section 
in the case of reference of work, business or functions, as to which 
a hearing is to be held, to an imdividwal Commissioner or board. 
(Emphasis supplied.) 


It thus will be seen that whereas in matters arising under part I, 
the permissive delegation below Commissioner level is to a board of 
not less than three members, under part II there is a statutory delega- 
tion to a single examiner to issue a report and recommended order 
which becomes the decision of the Commission in the absence of stay 
or exceptions. This is significant. 

In section 205(a) of the Interstate Commerce Act similar machin- 
ery is set up with respect to delegation of functions to boards made up of 
State representatives, it being provided that such boards ‘‘shall be vested 


5In the October 17, 1950, decision of the District Court for the Western 
District of Missouri, in its No. 6344, the court said: “Consequently, we shall confine 
consideration to the single issue on which this action has been submitted and 
briefed by the parties.” That issue was a construction of the phrase: “to be deter- 
mined on the record after opportunity for an agency hearing.’ 
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with the same rights, duties, powers, and jurisdiction as are hereinbe. 
fore vested in members [of the Commission] or examiners of the Com. 
mission to whom a matter is referred for hearing and recommendation 
of an appropriate order thereon.’’ That section also provides that such 
joint boards ‘‘shall be subject to the same procedure as provided in the 
case of orders recommended by members [of the Commission] or examin. 
ers under section 17.’’ 

It is significant in this delegation of matters, that commissioners, 
joint boards, and examiners are repeatedly bracketed in the statute 
with equal authority and responsibility. 

When the A.P.A. was still pending in Congress, a report of the 
Senate Committee stated :® 


The bill does not repeal delegations of authority which are 
duly authorized by law. This does not mean, however, that dele- 
gations are effective where other provisions of the bill require other- 
wise. For example, the requirement that examiners in certain 
instances hear cases would supersede any existing delegations to 
prosecuting officers to hear such cases. (Emphasis supplied.) 


The foregoing reference to banning the conduct of a hearing by a 
prosecuting officer is a key to understanding the Sung case. As already 
indicated, the court there emphasized that the ‘‘fundamental’’ issue 
was the matter of ‘‘embodying in one person or agency the duties of 
prosecutor and judge,’’ the court explaining that a ‘‘perfect exemplifi- 
eation’’ of such objectionable embodiment was the case of the immigrant 
inspector there in question, whose duties the court described in part 
as follows: 


This hearing, which followed the uniform practice of the Immi- 
gration Service, was before an immigrant inspector, who, for 
purposes of the hearing, is called the ‘‘ presiding inspector.’’ Except 
with consent of the alien, the presiding inspector may not be the 
one who investigated the case. 8 C.F.R. 15.6(b). But the in- 
spector’s duties include investigation of like cases; and while he is 
today hearing cases investigated by a colleague, tomorrow his in- 
vestigation of a case may be heard before the inspector whose case 
he passes on today. An ‘‘examining inspector’’ may be designated 
to conduct the prosecution, 8 C.F.R. 150.6(n), but none was in 
this case; and, in any event, the examining inspector also has the 
same mixed prosecutive and hearing functions. (Emphasis sup- 
plied. 


It is important to differentiate between an immigrant inspector and 
a part II examiner. The latter has no prosecutive function, and that 
always has been true as to Commission examiners, a matter upon which 
the Attorney General’s Committee on Administrative Procedure sig- 
nificantly commented in their report :* 





6 Administrative Procedure Act Legislative History, Senate Document 248, 
79th Congress, 2d. session, p. 196. 

7 Administrative eed oe in Government Agencies, Report of the Attorney 
General’s Committee, Senate Document No. 8, 77th Congress, Ist Session, p. 391. 
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While examiners may be called upon to do various kinds of 
work, they never serve as advocates before the Commission. 


Another important distinction is the greater statutory authority 
and dignity which surrounds the part II examiner,—the authority 
delegated to him being commensurate with that delegated to an individu- 
al Commissioner. His report and recommended order, in the absence 
of exceptions or stay, become the Commission decision. That is not 
true of the immigrant inspector, who under the regulations then in 
effect, merely filed his recommendations with the Commissioner of 
Immigration, who presumably made the decision, 8 C.F.R. 150.9. 

The ‘‘mixed prosecutive and hearing’’ function of the immigrant 
inspector was the court-characterized ‘‘fundamental’’ aspect of the 
Sung case, and should not be confused with an entirely different official 
provided under the Interstate Commerce Act. Nor was the latter in- 
vestment of unique statutory authority and dignity any legislative 
accident. The delegation first came in to the Motor Carrier Act of 1935, 
in old section 205. When the Interstate Commerce Act was amended 
in 1940 that delegation was recast in section 17, as already described. 
Thus the statutory delegation here in question had been in effect eleven 
years when the A.P.A. became law. 

Reverting again to the previously quoted excerpts from sections 
2(a) and 7(a) of the A.P.A., it is obvious that a joint board is within 
the scope thereof. Moreover, from what already has been stated, it is 
hard to conceive a better illustration of an ‘‘officer’’ as therein contem- 
plated, than is true of the part II examiner, the latter being bracketed 
with a board in the agency statute. 

Parenthetically it may be observed that as a direct result of the 
Sung case there was a statutory provision incorporated in the Supple- 
mental Appropriation Act, 1951, being Public Law 842 approved Sep- 
tember 27, 1950, of the 81st Congress, which provides: 


Proceedings under law relating to the exclusion or expulsion of 
aliens shall hereafter be without regard to the provisions of sections 
5, 7, and 8 of the Administrative Procedure Act. 


The congressional report* which preceded enactment of the foregoing 
had this to say: 


The supplemental amount of $3,980,000 was requested by the 
Bureau of the Budget to provide the Immigration and Naturaliza- 
tion Service with additional hearing examiners and supporting 
personnel to enable the Service to comply with the requirements of 
the Administrative Procedure Act of 1946 in deportation hearings. 
The recent decision of the United States Supreme Court in the 
ease of Wong Yang Sung v. McGrath, 339 U.S. 33, held that depor- 
tation proceedings before the Immigration and Naturalization 
Service are subject to the provisions of the Administrative Pro- 





8 Report No. 2987, House of Representatives, 81st Congress, 2d. Session, p. 13. 
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cedure Act. Language is proposed which will allow the Immigra. 
tion and Naturalization Service to proceed in deportation hearings 
in the same manner as before the decision in the Sung case. The 
adoption of this language will obviate the necessity of making the 
supplemental appropriation requested thus saving the sum of 
$3,980,000 for the remainder of this fiscal year. In this connection, 
there was testimony before the Committee to the effect that if the 
Immigration and Naturalization Service is required to follow the 
Administrative Procedure Act in deportation hearings the added 
cost many eventually run as high as 25 to 30 million dollars. (Em- 
phasis supplied. ) 

In view of the foregoing, the following excerpt from the Sung case 

is of interest: 


The Administrative Procedure Act did not go so far as to 
require a complete separation of investigating and prosecuting 
functions from adjudicating functions. But that the safeguards it 
did set up were intended to ameliorate the evils from the comming- 
ling of functions as exemplified here is beyond doubt. And this 
commingling, if objectional anywhere, would seem to be particularly 
so in the deportation proceeding, where we frequently meet with 
a voteless class of litigants who not only lack the influence of 
citizens, but who are strangers to the laws and customs in which 
they find themselves involved and who often do not even under- 
stand the tongue in which they are accused. Nothing in the nature 
of the parties or proceedings suggests that we should strain to 
exempt deportation proceedings from reforms in administrative 
procedure applicable generally to federal agencies. (Emphasis 
supplied. ) 

The subsequent statutory provision to permit the Immigration and 
Naturalization Service (in the language of the committee report) ‘‘to 
proceed in deportation hearings in the same manner as before the 
decision in the Sung case,’’ gives an ironical twist to the court’s opinion. 
That is to say, the Immigration Service by express Congressional ap- 
proval, is permitted to go on as in the past, but the decision nevertheless 
is now cited against this Commission, where, in point of fact, the funda- 
mental aspect of the Sung case (‘‘mixed prosecutive and hearing fune- 
tion’’), did not then and never has existed! 

To return to section 2(a) of the A.P.A. That section reads: 
‘*Nothing in this Act shall be construed to repeal delegations of author- 
ity as provided by law.’’ That provision is plain. Nevertheless there are 
those who would ignore the clear statutory meaning in favor of some 
supposed unexpressed contrary legislative intent. It was such persons 
Mr. Justice Jackson had in mind when, in addressing the American Law 
Institute on May 20, 1948, he said: 


I, like other opinion writers, have resorted not infrequently to 
legislative history as a guide to the meaning of statutes. I am 
coming to think it is a badly overdone practice, of dubious help to 
true interpretation and one which poses serious practical problems 
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for a large part of the legal profession. The British courts, with 
their long accumulation of experience, consider parliamentary pro- 
ceedings too treacherous a ground for interpretation of statutes 
and refuse to go back of the act itself to search for unenacted 
meanings. They thus follow Mr. Justice Holmes’ statement, made, 
however, before he joined the Supreme Court, that ‘‘We do not 
inquire what the legislature meant, we ask only what the statute 
means.”’ 

And, after all, should a statute mean to a court what was in 
the minds but not put into words of men behind it, or should it mean 
what its language reasonably conveys to those who are expected to 
obey it? (Emphasis supplied.) 

It is submitted that an emphatic ‘‘yes’’ is the answer to the question 
last posed; moreover, that the correct doctrine to apply to the instant 
situation is what the court said in United States v. Mo. Pac. R. Co., 278 
U. S. 269, at 278: 

Where doubt exists and construction is permissible, reports of 
the committees of Congress and statements by those in charge of the 
measure and other like extraneous matter may be taken into con- 
sideration to aid in the ascertainment of the true legislative intent. 
But where the language of an enactment is clear and construction 
according to its terms does not lead to absurd or impracticable 
consequences, the words employed are to be taken as the final ezx- 
pression of the meaning intended. And in such cases legislative 
history may not be used to support a construction that adds to or 
takes from the significance of the words employed. (Emphasis sup- 
plied. 

The Riss case decision has caused apprehension throughout the 
whole motor-carrier industry by casting a cloud over all part II determi- 
nations made in recent years, as well as beclouding the situation respect- 
ing cases ready for decision or partly heard. Investments in these 
proceedings in time and effort, both from the standpoint of the industry, 
as well as of the Commission, are very, very substantial. Moreover, if 
those investments have to be junked, that is only part of the unfortunate 
result. The retrial of such proceedings inevitably would jeopardize 
the flow of current Commission business, a situation all the more aggra- 
vated by shrinking budgets. Private interests likewise can ill afford 
the reexpenditure of time and effort in retrying these cases at a critical 
period in our history when all have far more important things to do in 
the national interest. 

Corrective legislation has been suggested. Other possible avenues 
of self help also should be explored. The Declaratory Judgment law, 
Title 28, United States Code, provides: 


See. 2201. In a ease of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the United States, 
upon the filing of an appropriate pleading, may declare the rights and 
other legal relations of any interested party seeking such declara- 
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tion, whether or not further relief is or could be sought. Any such 
declaration shall have the force and effect of a final judgment or 
decree and shall be reviewable as such. 


If a declaratory judgment proceeding properly could be entertained 
(a matter as to which the writer has no considered judgment as he 
has not had opportunity to study the annotations), there would be points, 
as already suggested herein, which could be urged in support of validity 
of the actions already taken in part II proceedings. These points, it 
should be emphasized, have not previously been considered in the Sung 
and Riss cases, hence are not res adjudicata, and are jurisdictional in 
nature. 

Query: What is an ‘‘actual controversy’’ and would a protestant 
in Sub 84 of MC 200 (the Commission Riss proceeding) be an ‘‘inter- 
ested party’’ within the meaning of the foregoing law for the purpose 
of filing a pleading for a declaratory judgment, alleging that he un- 
necessarily stands to suffer substantial time and monetary loss in the 
retrial of a proceeding in which the highest court has not yet determined 
significant jurisdictional questions? How about the situation of parties 
in a pending Commission proceeding which is completely heard (involv- 
ing a costly record) but not yet decided? If no one of these parties was 
disposed to endure the costs of a retrial, collectively would they be in a 
position, within the meaning of the above statute, to file a petition for 
a declaratory judgment? Other situations of possible ‘‘interested 
parties’’ also should come to mind, as well as significant combinations in 
which a number of individuals with varying interests might. join, either 
initially or subsequently as interveners or otherwise. 

In such a proceeding there also could be brought into question other 
points which subsequently might appear, stressing hardship, and includ- 
ing the final sentence of section 10(e) of the A.P.A., namely: ‘‘In making 
the foregoing determinations [by the court] due account shall be taken 
of the rule of prejudicial error.’’ Questions could well be raised to 
what extent is waiver permitted under the A.P.A. In that connection, 
it is interesting to note that in the Riss case no challenge of bias or 
prejudice was made against the conducting examiner, as indicated by 
the following excerpt from the opinion of the court for the Western 
District of Missouri: 


Plaintiff here admits ‘‘that the hearing it received or was 
accorded by the Commission was ‘fair’ in the sense that it was 
before an examiner who appeared to be competent and was willing 
to admit testimony”’ by all parties to the proceedings before the 
Commission. 


Moreover, in the large proportion of decided and pending cases the 
Section of Law & Enforcement had no part whatever. But even where 
it has participated, it has been meticulous in observing the niceties of 
section 5(c), that is, it strictly has been within the terms of ‘‘except 
as witness or counsel in public proceedings. ’’ 

Thus it is hoped, through the medium of a declaratory judgment 
proceeding, that needed clarification might be obtained of the cryptic 
decision in the Riss case. 














The Hearing Examiner and the Riss Decision 
By Harry C. AMgEs 


In discussing the decision in the Riss Case and its implications, I 
want to make it clear that I approach the matter in a spirit of humility 
and not in the sense that I feel qualified to speak with finality or even 
authoritatively on any phase of it. It is, however, a current question 
which is most thought provoking, and whether we are right or wrong in 
our views I think it is profitable to discuss these controversial matters 
in meetings of this kind. 

So far as I know Riss is the first litigant which has contested an 
order of the Commission denying an application, for extended operating 
rights, on the sole ground that the Examiner who conducted the hearings 
was not a hearing examiner appointed as provided in Section 11 of the 
Administrative Procedure Act. Although Riss did not make his objec- 
tion until the final day of some seven days of hearings, the record indi- 
cates that he did not learn of the Examiner’s status until that time. So 
for the purposes of this discussion we may assume that his objection be- 
fore the Commission was timely made. Additionally, about a month after 
the close of the hearings Riss petitioned for a new hearing pursuant to 
sections 5, 7 and 8 of the procedure act, which petition was denied on 
the ground that the 


proceeding was not required by statute to be determined on the 
record after opportunity for agency hearing. 


Riss then petitioned without success for reconsideration of the denial 
order. 

At this stage Riss undertook, again without success, to secure a de- 
claratory judgment by the United States Court for the District of 
Columbia of its right to the type of hearing requested and a mandatory 
injunction to the Commission to accord such hearing. The Court held 
in effect that Riss had not exhausted his administrative remedy and that 
the action was premature. 

Following came the recommended report of the nonhearing Exam- 
iner, the denial of rights by Division 5, appeal from such denial to the 
entire Commission, affirmation by the latter of the decision of Division 
5 and appeal to a specially constituted 3-Judge Court in the Western 
District of Missouri. 

The 3-Judge Court affirmed the action of the Commission, (holding 
in effect that conduct of the case by a hearing Examiner was not essential 
to the validity of the Commission’s decision and order on the evidence, 
principally because the proceeding could not be regarded as a 


ease of adjudication required by statute to be determined on the 
record after opportunity for an agency hearing 


within the meaning of Section 5 of the procedure act. The Court 
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distinguished the case from Wong Yang Sung v. McGrath, 339 U. S. 33 
on grounds which I shall discuss. 

On appeal to the Supreme Court of the United States, the decision 
of the lower Court was reversed, with directions to remand, in a per 
curiam opinion rendered without argument; containing no discussion or 
reasoning ; and simply referring to the decision in the Swng case. 

I have recited this procedural history in detail because it is im. 
portant that it be kept in mind in considering the rationale of the 
situation. 

The impact of the Supreme Court’s decision in the Riss Case upon 
our profession has been quite substantial. Out of it there have developed 
two very definite schools of thought. 

One is that the decision makes suspect, if it does not indeed invali- 
date, all those decisions made under Section 207(a) either without a 
hearing at all or on evidence taken at a hearing at which neither a duly 





qualified hearing examiner nor a joint board member presided. 

In other words, those of that view argue that the Supreme Court has 
ruled that the proceedings under Section 207(a) are of the type contem- 
plated by Section 5 of the procedure act, and that being so there must 
be strict observance of the procedural requirements laid down in Sections 
5, 7 and 8 of such Act. 

If this view prevails then it would seem that a disappointed litigant 
in an application case has a prescriptive right to a hearing de novo in 
every case in which a nonhearing examiner presided. 

The second school of thought takes the position that the decision 
in the Riss Case stands for no such extreme result. It argues that for 
precedent purposes the decision must be viewed within the four corners 
of the factual framework of the Sung Case upon which it placed sole 
reliance, and that unless the facts are parallel the case is not controlling. 

I belong definitely to the second school of thought and most sincerely 
hope that the Commission will let it go to a full test in the courts at the 
earliest opportunity. 

Since the decision in the Swng Case has assumed such importance 
it seems desirable at this point to discuss the facts in that case. Sung 
was arrested on a charge of being in the country unlawfully. A hearing 
was held before an immigration inspector who recommended deportation. 
The acting commissioner approved, and the Board of Immigration 
Appeals affirmed. Sung was released under a writ of habeas corpus in 
which the sole ground of illegal detention alleged was that the deporta- 
tion proceedings had not been conducted in accordance with sections 
5 and 11 of the Administrative Procedure Act. The government ad- 
mitted noncompliance but asserted that the Act did not apply. 

The Court very quickly came to the points in issue. At page 41 
it said relative to the procedure act: 


Of the several administrative evils sought to be cured or 
minimized, only two are particularly relevant to issues before us 
today. One purpose was to introduce greater uniformity of pro- 
eedure and standardization of administrative practice among the 





ro- 
the 








JUNE, 1951 731 





—_ 


diverse agencies whose customs had departed widely from each 
other. We pursue this no further than to note that any exception 
we may find to its applicability would tend to defeat this purpose. 


More fundamental, however, was the purpose to curtail and 
change the practice of embodying in one person or agency the duties 
of prosecutor and judge. 


It then devoted more than two full pages to a discussion of the proposi- 
tion that the practice of combining the functions of prosecutor and 
judge in one person was one of the primary evils which the procedure 
act was designed to remedy, coming finally to the statement at page 45: 


Turning now to the case before us we find the administrative hear- 
ing a perfect exemplification of the practices so unanimously con- 
demned. 


Having reached this conclusion the Court was then bound to consider 
the question whether the procedure act required a hearing before a 
hearing examiner. As we have stated, Section 5 opens with this state- 
ment: 


In every case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing 


and then goes on to provide that certain procedural steps must be 
observed. These procedural steps are set forth in sub-paragraphs (a), 
(b), (e) and (d) of Section 5, and in Sections 7 and 8. But the keystone 
to the application of the various procedural steps is in the opening 
sentence of Section 5, which I have quoted. 

It was conceded in the Sung Case that there was no specific provision 
in the statute requiring a hearing. But the Court refused to be con- 
trolled by the absence of such specific direction. It based its decision 
that the procedure act applied on the ground that the very nature of the 
proceeding, involving as it did the liberty, if not the life of the accused, 
was such as to require a hearing to save the constitutionality of the 
statute. Specifically, it said at page 49: 


The difficulty with any argument premised on the proposition that 
the deportation statute does not require a hearing, is that without 
such hearing there would be no constitutional authority for depor- 
tation. 
* ® 

When the Constitution requires a hearing it requires a fair one, 
one before a tribunal which merits at least currently prevailing 
standards of impartiality. A deportation hearing involves issues 
basic to human liberties and happiness and, in the present upheavals 
in lands to which aliens may be returned, perhaps to life itself. 


From a careful study of the decision in the Sung Case I am con- 
vinced that the Court was motivated by three basic considerations. 
They were: 
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(1) That the Constitution demanded a hearing under the issue 
presented. 

(2) That the combination of prosecutor-judge in one person pre. 
vented the fair and impartial hearing contemplated in the pro. 
cedure act, and 

(3) That the statutory provision authorizing investigations by im. 
migration inspectors, did not constitute a valid exception to 
the Act within the meaning of Section 7(a). 


At this point it becomes important to bear in mind that in the pro- 
ceeding before the Commission in the Riss Case the Bureau of Motor 
Carriers, Section of Law & Enforcement, appeared by counsel, cross- 
examined witnesses, and presented evidence in active opposition to the 
applicant. The Examiner who heard the case was also an employee of 
that Bureau. In other words, there was present in the case the prosecutor- 
judge combination so definitely frowned upon by the framers of the 
procedure act. 

In such circumstances, it is my firm conviction that the Supreme 
Court, having based its per curiam opinion on the sole authority of the 
Sung Case, would not have reversed the lower Court and the Commis- 
sion if this prosecutor-judge situation had not prevailed. 

I believe I am fortified in this view not alone by a study of the 
Sung Case but by the legislative history and the logic of the act itself. 

The agitation for reform in administrative procedure began as 
early as 1929 when Senator Norris introduced a bill to create a separate 
administrative court. In 1937 President Roosevelt recommended a com- 
plete separation of adjudicating functions and personnel from those 
having to do with investigation or prosecution. 

In 1939 the President directed the Attorney General to name a com- 
mittee of eminent lawyers, jurists, and scholars to review the entire ad- 
ministrative process and make recommendations for legislation. I men- 
tion these things merely to show that reform had been in the wind for a 
long time before 1946, when the act was finally passed. 

I think it may safely be said, however, that when Congress finally 
got in a mood to act, two identical bills, separately numbered as H. R. 
1203 and 8S. 7, spearheaded consideration of the matter. The former 
was made the subject of a public hearing before the House Judiciary 
Committee June 21, 25 and 26, 1945. 

When these bills were under consideration, both as to contents and 
draftsmanship, two committees were very active. One was a Committee 
from the American Bar Association, headed by Carl McFarland. The 
other was a committee of the practitioners association headed by the 
late Elmer Smith who gave a prodigious amount of time and energy 
to the task. I was a co-member of the Smith Committee and was also 
chairman, at that time, of the Association’s special committee on legis- 
lation. 

Our committees consistently advocated a straight exemption for the 
Commission from the provisions of the Bill. The Bar Association Com- 
mittee vigorously opposed such an exemption on the ground that it would 
encourage others and thus completely emasculate the Bill. Failing in 
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the matter of outright exemption, our committees then worked for ex- 
ceptions or partial exemptions which would save, so far as it was pos- 
sible to do so, the provisions of Section 17 which, as you know, had been 
amended and rewritten in 1940, so as to set up complete rules of pro- 
cedure for the Commission. It is only fair to say that the committee 
of the Bar Association was most cooperative in this respect. 

In June, 1945, I attended the hearings before the House Judiciary 
Committee on H. R. 1203 (and other similar bills) and heard Commis- 
sioner Aitchison advocate either an exemption for the Commission or 
clarifying language which would allow the procedure act and Section 
17 to stand together. I heard him make this positive statement to the 
Committee on June 25, 1945: 


Now my opinion is—and I think having been called to the bar nearly 
50 years ago that I can state it for whatever it is worth and it seems 
good to me if it does not to anybody else, that the provisions of 
Sections 7 and 8 of this Bill and Section 17 of the Interstate Com- 
merce Act cannot stand together. 


I heard him comment also, on the unworkability of Section 5 as it stood 
in the original draft. 

I could also quote endless passages from the transcript of this hear- 
ing indicating a general feeling on the part of the sponsors of the Bill, 
the Congressional Committee considering it, and everybody else, that 
there was nothing particularly wrong about the procedural practices of 
the Interstate Commerce Commission and that, in fact, the procedure 
act had largely been patterned upon Section 17. For example, at page 
48, Congressman Walter said to Commissioner Aitchison : 


Mr. Gwynne and I looked at these rules and we had the idea that 
if the amendment were adopted that we followed pretty closely your 
procedure. 


At page 75, Congressman Jennings remarked : 


Frankly, I have not had your Commission in mind in my considera- 
tion of this proposed measure. I have not had in mind and have 
never heard any criticism as I recall of the I. C. C. being arbitrary 
or lawless or disposed to trample on peoples rights. 


I repeat, the legislation was enacted in an atmosphere of complete 
acquiescence in the proposition that it was not Commission procedure 
which needed correction, but that, on the contrary, it might well be 
accepted as a working model. 

Now, let us examine the pertinent sections of the procedure act. 

Section 5, covering adjudication, as distinguished from rule mak- 
ing, lays the foundation for the application of Sections 7 and 8. Stated 
differently, Sections 7 and 8 implement Section 5. The result is that if 
Section 5 is inapplicable in any given situation touching upon adjudi- 
cation, there is no occasion to resort to Sections 7 and 8. 

As I have stated, Section 5 provides in its opening sentence that it 
applies : 











I. C. C. PRACTITIONERS’ JOURNAL 





In every case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing, etc. 


Our first inquiry, then, is whether the statute under which motor 
carrier certificates are issued does or does not require a hearing. 
Section 206(b) provides that: 


Applications for certificates shall be made in writing to the Com- 
mission, be verified under oath, and shall be in such form and econ- 
tain such information and be accompanied by proof of service upon 
such interested parties as the Commission shall, by regulation, re- 
— * - > 


Section 207(a) provides that subject to section 210 governing dual 
operating rights: 


A certificate shall be issued to any qualified applicant therefor, 
authorizing the whole or any part of the operations covered by the 
application, if it is found that the applicant is fit, willing, and 
able properly to perform the service proposed * * 


and that such service 


to the extent * * * authorized * * * is or will be required 
by the present or future public convenience and necessity. 


While it has been the practice of the Commission to hold hearings 
on applications for new or extended operating rights in cases where 
protestants request such hearings, there is nothing in section 206(b) or 
section 207(a) which directly or by necessary implication would support 
the claim that such hearings are required by statute. 

Congress has always been very careful to spell out the requirement 
of a hearing when it deemed such action desirable. Section 5(2)(b) 
covering acquisitions of control provides: 


If the Commission shall consider it necessary in order to determine 
whether the findings specified below may properly be made, it 
shall set said application for public hearing, and a public hearing 
shall be held in all cases where carriers by railroad are involved. 


Section 13(4) dealing with changes required in intrastate rates 
ealls specifically for a ‘‘full hearing.’’ 

Similarly, there must be a ‘‘full hearing’’ before the Commission 
may require by order a change in a carrier-made rate by authority of 
Section 15(1), or may override the judgment of a carrier under authority 
conferred in par. (7) of section 15, in respect of a change in a rate 
initiated by such carrier. 

Hearings are specifically provided for in connection with the ad- 
ministration of paragraph (18) of section 1, concerning abandonment 
or new construction of railroads. 

But, as stated, language which could be construed as spelling out a 
requirement for a hearing is noticeably absent from sections 206(b) and 
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ned 907(a). In such circumstances, is it not proper to conclude that Con- 
gress deliberately omitted such specific instructions? 
On this point the specially constituted 3-Judge Court held: 


tor 
The scope of inquiry that the I. C. C. may make as to the right 
of a motor carrier to have issued to it a certificate of authority is 
om- not circumscribed or delineated in any of the provisions of Part II 
on. of the I. C. C. Act. However, there is implicit in the provisions 


Don thereof that a full and fair opportunity to present matter before 
the Commission as to right to a certificate is a fundamental require- 
ment in such proceedings ; and where such is denied, or is inadequate 
or unfair, the Commission’s order is to be held void. We recognize 
ual the constitutional requirements for formal hearings by the Com- 

mission as ruled in the cases relied on by plaintiff, of which Int. 
™ Com. Com. v. Louis. & Nash. R. R. Co., 227 U. S. 88, and American 
-* Trucking Ass’n v. United States, 326 U. 8. 77, are examples. Re- 
gardless of the rulings so made therein, we do not consider them 


ind authorities, ruling that hearings are to be held, either by the Com- 
mission itself, or an Examiner appointed by the Commission, on all 
applications for certificates of authority, and that such are com- 
pulsory in the constitutional sense, so as to bring such a proceeding 
red within the provisions of Sections 5, 7 and 8 of the A. P. A. In 
proceedings before the Commission for a certificate of authority an 
gs applicant must be afforded an opportunity to establish its qualifi- 
are cation to provide service as a motor carrier, and the public necessity 
or for such service. That is an implicit requirement of Section 207 (a), 
ort as well as other provisions of the I. C. C. Act. But to so hold is 
not to say that the determination in such a proceeding is a ‘‘case 
nt of adjudication required by statute to be determined on the record 
b) after opportunity for an agency hearing.’’ 
We may as well face the fact that the Riss Case was presented to 
ne the Supreme Court on appeal in a very forthright manner. There was 
it no resort to double talk or fancy language. Page 2 of appellant’s State- 
ng ment as to Jurisdiction, under the head of ‘‘ Questions Presented’’ reads 
od. as follows: 
Les Whether applicants for certificates of public convenience and 
necessity to operate as a common carrier by motor vehicle under 
on Section 207(a) of the Interstate Commerce Act are entitled to hear- 
of ing and decision by the Interstate Commerce Commission in accord- 
ty ance with Sections 5, 7 and 8 of the Administrative Procedure Act 
te and before an examiner appointed and qualified under Section II 
of that Act. 
< It is this specific statement of the question presented, coupled with the 
Supreme Court’s reversal, which provides ammunition to those who 
a argue that a hearing before a hearing examiner is a positive require- 


id ment under the decision. 

I continue to insist that such is not the case unless the proceeding 
before the Commission was ‘‘accusatory’’ in its nature and involved the 
prosecutor-judge combination present in the Sung Case. 
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_ It is appropriate now to consider the amendments made by Congress 
in the original drafts of H. R. 1203 and S. 7, which I maintain were 
made in deference either to the criticisms of Commissioner Aitchison or 
as a result of conferences between the Smith and McFarland committees, 

Section 2(c) of H. R. 1203 and S. 7, as written when Commissioner 
Aitchison addressed the House Committee provided under the heading 
*‘Rule and Rule Making,’’ as follows: 


“‘Rule’’ means the whole or any part of any agency statement 
of general applicability designed to implement, interpret, or pre- 
scribe law or policy or to describe the organization, procedure, or 
practice requirements of any agency. 


In the final bill which was enacted these words were added: 


and includes the approval or prescription for the future of rates, 
wages, corporate or financial structures or reorganizations thereof, 
prices, facilities, appliances, services or allowances therefor or of 
valuations, costs or accounting, or practices bearing upon any of 
the foregoing. 


Certainly, no one could argue that that additional language was not dedi- 
cated primarily to Commission procedure. 

This brings us to Section 5 covering adjudication as distinguished 
from rule making. After limiting its application to those situations in 
which a hearing is ‘‘required by statute’’ the section went on to make 
certain provisions governing the conduct of the agency. 

Paragraph (a) deals with the matter of ‘‘Notice.’’ No question has 
ever been raised that the Commission’s rules governing ‘‘notice’’ have 
been inadequate. Moreover, this sub-paragraph is merely a restatemnt 
of existing law. 

Paragraph (b) deals with procedure and provides for a fair oppor- 
tunity to present a case with hearing and decision in accordance with 
sections 7 and 8 providing, of course, that such a hearing is ‘‘required 
by statute.’’ 

It is paragraph (c) of section 5 to which a litigant would look if in 
search of the protection which the procedure act is intended to supply. 
This paragraph deals with the ‘‘Separation of Functions.’’ As originally 
set up in H. R. 1203 and S. 7, to which Commissioner Aitchison was ad- 
dressing himself it provided : 


Separation of Functions—No officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions for any 
agency shall participate or advise in the decision, recommended 
decision, or agency review pursuant to section 8 except as witness 
or counsel in public proceedings. This subsection shall not prevent 
the agency from supervising the issuance of process or similar papers 
or from appearing thereon as a party. 


At the hearing before the House Judiciary Committee, Commission- 
er Aitchison had expressed vigorous disagreement with this portion of 
the act. He advised the Committee that in the very nature of things 
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the work of the Commission was largely investigatory in character; 
that the public interest which it is supposed to serve made it a part 
of its duty to develop all of the facts even though counsel for the parties 
failed to do so; that in the performance of its work it often became de- 
sirable, indeed necessary, that the Commissioners, themselves, conduct 
hearings and develop all pertinent facts. He pointed out that if the 
law provided that the one conducting the hearing could not ‘‘ participate 
or advise’’ in the decision all of this intimate contact between the indi- 
vidual Commissioners and the questions in controversy would be lost. 
He also adverted to the myriad of orders, emergency and otherwise, 
which the Commission is continuously called upon to make in matters 
affecting licenses or practices of the carriers without the benefit of 
formal hearings. 

In the final draft this language was materially changed. The stating 
portion of the paragraph provided for a complete separation of the 
hearing or investigative function and the deciding function and pro- 
hibited consultation between the two. But the important point for our 
consideration here is the excepting language which was added in con- 
ference. This read: 


This subsection shall not apply in determining applications for 
initial licenses or to proceedings involving the validity or applica- 
tion of rates, facilities, or practices of public utilities or carriers; 
nor shall it be applicable in any manner to the agency or any mem- 
ber of the body comprising the agency. 


Could anything be plainer than that those words were intended to remove 
all possibility of conflict with the procedural requirements of section 17? 

There is ample confirmation for this view in the expressions of others 
as to the true import of the excepting language. The House Committee 
in reporting out the bill in its final form had this to say: 


The exemption of applications for initial licenses frees from the 
requirements of the section such matters as the granting of certifi- 
cates of convenience and necessity, upon the theory that in most 
licensing eases the original application may be much like rule mak- 
ing. The latter of course is not subject to any provision of section 
5. The exemption of cases involving the validity or application of 
utility or carriers’ rates, facilities or practices is included for a 
similar reason—since they may often be consolidated with rule 
making. 


The concluding sentence of these remarks affords a real clue to the 
attitude of Congress toward the ‘‘accusatory’’ type of proceeding or 
one in which the prosecutor-judge situation is involved. The Committee 
said : 


There are, however, some instances of either kind of case which tend 
to be accusatory in form and involve sharply controverted factual 
issues, to which agencies should not apply the exceptions because 
they are not to be interpreted as precluding fair procedure where 
it is required. 
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In other words, Congress plainly intended that even in cases where the 
governing statute does not specifically require a hearing, such a hearing 
should be held where the proceedings are ‘‘accusatory’’ in character and 
common fairness demands disposition under ‘‘currently prevailing stand. 
ards of impartiality.’’ This, in essence, was the view of the Court in the 
Sung Case. 

The Attorney General in his manual on the procedure act (pages 
50, 51) took a similar view with respect to this excepting language. In 
fact he construed the term ‘‘initial license’’ to include ‘‘applications 
by the licensee for modifications of his original license.’’ 

So far as I have been able to ascertain this exception was not called 
to the attention of the Supreme Court in the Riss Case. 

This brings me now to Section 7 which covers the matter of ‘‘ Hear. 
ings.’’ When Commissioner Aitchison addressed the House Committee, 
Section 7(a) as then drafted, provided: 


There shall preside at the taking of evidence (1) the agency or (2) 
one or more subordinate hearing officers designated from the body 
which comprises the agency. State representatives as authorized 
by statute, or examiners appointed as provided in this Act. 


This was another provision which Commissioner Aitchison stated could 


not stand as against Section 17. As a direct result of his presentation 
the section was made to read: 


There shall preside at the taking of evidence (1) the agency, (2) 
one or more members of the body which comprises the agency, or 
(3) one or more examiners appointed as provided in the Act; but 
nothing in this Act shall be deemed to supersede the conduct of 
specified classes of proceedings in whole or part by or before boards 


or other officers specially provided for by or designated pursuant 
to statute. 


The underscored language, in my opinion, definitely removes appli- 
eations for original or extended operating authority under Part II 
(licenses) from the ambit of section 7 of the procedure act covering 
‘* Hearings. ”’ 

I say this because paragraph 10 of Section 17 contains a very definite 
statutory provision for this ‘‘specified class of proceeding’’ which reads: 


Any matter arising in the administration of part II of this Act as 
to which a hearing is to be held may be referred to an examiner of 
the Commission, for action thereon, subject to the conditions and 
limitations provided in this section in the case of reference of work, 
business or functions, as to which a hearing is to be held to an 
individual Commissioner or board. 


The expression ‘‘an examiner of the Commission’’ enacted into law in 
1940 most certainly could not be construed to envisage the specially con- 
stituted ‘‘hearing examiner’’ created by statute in 1946. 

I again point out and emphasize that this particular exception and 
this particular provision of Section 17 were not called to the attention 
of the Supreme Court in the Riss Case. 
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Other changes in context were made pursuant to the criticisms and 
suggestions of Commissioner Aitchison but for purposes of this discus- 
sion they need not be enumerated. 

Based upon the study I have made of the statute itself, its legis- 
lative history, the Sung Case and the Riss Case, I have reached the 
following conclusions : 


(1) That so far as the process of adjudication, dealing with present 
or past conduct may be concerned, the protection which the 
sponsors of the legislation sought to throw around the ad- 
ministrative process dealt with those proceedings which were 
‘*accusatory’’ in character or where the statute under which 
the administrative order would issue provided specifically for 
a hearing. 


The term ‘‘accusatory’’ proceeding was applied to that type 
of proceeding in which the body deciding the case participated 
directly or through designated subordinate employees in the 
prosecution of the case. 


It was the type of case in which the government, to use the 
language of Mr. Carl McFarland before the House Judiciary 
Committee, announces: 


You have sinned and we will proceed to try you. 


(2) That the Supreme Court applied the statutory protection in the 
Sung Case despite the fact that the governing statute did not 
specifically provide for a hearing because 


(a) the constitutional safeguard of due process wrote the word 
‘‘hearing’’ into the statute by necessary implication, and 


(b) the ‘‘prosecutor-judge’’ combination had pervaded the 
conduct of the case. 


(3) That the Supreme Court reversed the District Court and the 
Commission in the Riss Case solely because of the prosecutor- 
judge element present in the conduct of the case, and 


(4) That if called upon to review a denial by the Commission of 
the grant of a hearing de novo in any application case as to 
which a nonhearing examiner had presided and where the ele- 
ment of prosecutor-judge was not present, the Supreme Court 
in the light of the statute, its history, and its exempting langu- 
age must necessarily affirm the administrative action of the 
Commission. 


There is still open the question whether the right, if any, to a 
hearing by a hearing examiner is jurisdictional so that it cannot be 
waived and can be pleaded at any time; or whether it is procedural, 
thus calling for timely objection and permitting waiver by the party 
benefitted. I leave that question for your further thought. 








A Chinaman’s Chance — The Riss Decision 


By Joun R. TurNEY 


The decision of the Supreme Court in the Riss case,’ that the Admin- 
istrative Procedure Act applies to proceedings under the Interstate 
Commerce Act even where a hearing is not specifically required by the 
latter Act, is quite likely to work profound changes in the organization 
and functions as well as the procedures of the Commission. 

The Administrative Procedure Act is a codification neither of the 
rules of procedure nor those of substantive administrative law. By 
prescribing the minimum basic essential to be followed by each agency 
in the administration of its duties, it seeks to accomplish three funda- 
mental purposes: first, to assure even-handed justice by eliminating the 
practice of a single officer discharging the functions of both prosecutor 
and judge—a practice which fortunately has occurred only rarely if 
at all in interstate commerce proceedings; second, to standardize and 
make uniform the procedure of the many different agencies which have 
mushroomed in recent years; and third, to improve and expedite the 
disposition of cases by providing for a special corps of independent, 
highly trained and qualified hearing officers for each agency to conduct 
hearings and make the initial decisions therein except in cases heard by 
members of the agency in person. 

During more than sixty years of the administration of the Inter- 
state Commerce Act, procedures have been established which have 
generally been satisfactory. For this reason, it was felt by the Com- 
mission and many practitioners that it should be exempted from the 
Act, and vigorous but futile efforts were made toward that end. Hence, 
as was to be expected, the passage of the Act was received in dignified 
acquiesence rather than with enthusiastic cooperation. 

With the passage of the act, it first became necessary for the Com- 
mission to determine which of the several interstate commerce hearings 
were subject to the provisions of the act, since by its terms, the latter 
applied only to hearings required by statute. 

Unlike Part I, under which a hearing is granted by statute in 
practically all types of proceedings, including rates, service, extension, 
abandonment and unification, under the other parts of the Interstate 
Commerce Act, with the exception of rates and matters penal in char- 
acter, a hearing is either expressly made subject to the discretion of 
the Commission, as in the case of unifications, or is not mentioned at 
all, as in the case of motor carrier extensions under section 207. 

Because of the effect upon the Commission’s staff, the importance 
of this question cannot be minimized. Under the Administrative Pro- 
cedure Act, the compensation and discipline of hearing examiners rest 
with the Civil Service Commission. They must be assigned to hearing 
proceedings in reasonable rotation and are expressly prohibited from 
performing any other duties for the Commission which are inconsistent 
with those of a hearing examiner. 





Editor's Note: Remarks before Chicago Regional Chapter, June 1, 1951. 
1 Riss & Co. v. United States, 95 L. ed. 662 (adv. op s.) 
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When the act became effective, in accordance with the opinion of 
the then Attorney General, the Commission determined that it applied 
only to those proceedings in which a hearing was mandatory and did 
not apply to proceedings where the hearing rested in the discretion of 
the agency. Accordingly, it certified as hearing examiners only about 
half of the examiners in the Bureau of Formal Cases, a third in the 
Bureau of Finance, and only about five per cent in the Bureau of 
Motor Carriers. As a result of this interpretation, only a very small 
fraction of eases under Part II have been tried in conformity with the 
Administrative Procedure Act. 

At about the same time, the Commission entered a general minute, 
which it was given the power to do, reserving to itself the initial decision 
in all cases heard by hearing examiners. Thus, although most of the 
proceedings under Part I have been heard by examiners qualified under 
the Administrative Procedure Act, the purpose of that act to add 
responsibility to the position has not been achieved. 

The first intimation that the foregoing interpretation of the act 
might be erroneous came on February 20, 1950. Wong Yang Sung, an 
alien, was arrested by immigration officers on the charge of being in the 
United States unlawfully. A deportation hearing was had before an 
immigrant inspector, who was not a qualified hearing examiner and 
who at times acted as prosecutor in similar proceedings. In this par- 
ticular case, the prosecution was conducted by a fellow officer in the 
Immigration Service. The hearing officer recommended deportation, 
which action was approved by the Commissioner and affirmed by the 
Board of Immigration Appeals. Habeas corpus proceedings were 
brought in the District of Columbia upon the ground that the hearing 
had not been conducted by a qualified examiner. The District Court 
overruled this contention, holding that the hearing was one not subject 
to the Administrative Procedure Act because it was not required by 
statute. It should be noted that it had been well settled prior to that 
time that under the constitutional guarantee of due process, an alien 
cannot be deprived of his liberty or deported without hearing. Upon 
certiorari, the Supreme Court, in a comprehensive and well-considered 
opinion and after reviewing the legislative history, held that the Admin- 
istrative Procedure Act applied to all hearings of administrative agencies 
except ‘‘only those hearings which administrative agencies may hold by 
regulation, rule, custom, or special dispensation; not those held by 
compulsion.’” 

In 1947, prior to this decision, Riss & Company, a motor common 
carrier, applied for a certificate of public convenience and necessity to 
extend its operations under section 207 of the Motor Carrier Act. At 
the hearing upon this application, the Section of Law and Enforcement 
of the Bureau of Motor Carriers intervened in opposition to the applica- 
tion on the ground that the applicant was not fit. This intervention was 
prosecuted by an employee of the Bureau of Motor Carriers. Applicant 
objected to the presiding examiner because he was not a hearing exam- 
iner qualified under the Administrative Procedure Act and also was one 


2 Wong Yang Sung v. McGrath, 339 U. S. 33 
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of the employees of the Bureau of Motor Carriers. Upon this objection 
being overruled, it filed a petition with the Commission formally re. 
questing a hearing before a qualified examiner, which petition, in 1948, 
was denied upon the ground that the proceeding was not subject to the 
Administrative Procedure Act. Riss & Company then applied to the 
District Court for the District of Columbia for an injunction requiring 
the Commission to give it a hearing in accordance with the provisions 
of the Administrative Procedure Act, which petition was denied by the 
lower court upon the ground that that act was inapplicable to the pro- 
ceeding. Upon appeal, however, the injunction proceeding was dismiss- 
ed as premature since the proceeding before the Commission had not 
been concluded. The Court of Appeals expressed no opinion as to the 
applicability of the Administrative Procedure Act. This was about a 
week before the Wong Yang Sung case. 

Several months after the decision in the Wong Yang Sung case, 
the Commission denied the Riss application upon the merits, and upon 
judicial review, the District Court for the Western District of Missouri 
affirmed that action and also the decision of the Commission that pro- 
ceedings under 207 were not subject to the Administrative Procedure 
Act. 

It is important to note that up until this time, two federal district 
courts had sustained the Commission’s position that the act did not 
apply to that class of proceeding. 

On April 16, 1951, however, the roof fell in. On that date, the 
Supreme Court, upon appeal, reversed the Riss decision in a per curiam 
opinion which stated merely: ‘‘The judgment is reversed. Wong Yang 
Surg v. McGrath, 339 U. S. 33.’’ Only that and nothing more. 

This decision implicitly holds that under section 207 there is a 
statutory right to a hearing subject to the Administrative Procedure Act, 
and in the absence of further clarification, it would appear that the same 
is true of other proceedings under the Interstate Commerce Act in which 
applications or petitions are granted or denied. 

Before discussing the effect upon future practice before the Com- 
mission, it is desirable to notice the possible effect of ‘the decision upon 
proceedings which have taken place since 1947 and which have been 
heard by other than hearing examiners. These may be grouped into four 
distinctive categories: (1) proceedings in which a bureau of the Commis- 
sion was an adversary party ; (2) those in which the question of the qual- 
ification of the examiner was raised at the hearing; (3) those which have 
been decided finally without objection; and (4) those which have been 
heard wholly or partly but not decided finally. 

In the absence of an opinion in the Riss case, it is arguable that 
the holding therein should be confined to the particular category in which 
that proceeding falls, namely, the first, since the application in that 
proceeding was actively opposed by the Bureau of Motor Carriers which 
was represented at the hearing by attorneys who were fellow employees 
of the trial examiner—a factual situation identical with that in the 
Wong Yang Sung case—and also the second category, since objection was 
timely made. In the Riss case, it was not necessary for the court to 
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pass on the question of whether or not the right to a hearing examiner 
ean be waived by failure to object. However, apparently no objection 
was made in the initial hearing in the Wong Yang Sung case and it may 
well be that the decision in that case is authority for the holding that 
failure to object does not waive the error. The decisions of the Court 
in both cases tacitly, but not expressly, hold that the objection is not 
merely procedural but is one of prejudicial error since in both cases 
the responsible agency itself made the ultimate finding which was set 
aside by the Court. 

If, as appears more likely, the decision in the Riss case is not to 
be limited to the factual circumstances of that case, but is to be ap- 
plied to all permissive hearings, then serious doubt arises as to the 
validity of all proceedings since 1947 which were not tried under the 
provisions of the Administrative Procedure Act, including those finally 
concluded. If those decisions are not valid and the proceedings must be 
retried, the administrative processes of the Commission inevitably will 
be clogged for many years to come. The Commission does not have the 
foree nor the facilities to retry the motor carrier litigation which has 
been tried during the past four years. Particularly is this true under 
the severe reductions in its current appropriation which appear imminent. 

Consideration is now being given by various organizations and 
possibly by the Commission to request the Congress to pass curative 
legislation validating the decisions in those proceedings where objection 
was not timely made. 

Unquestionably there are many of us who lost cases during that 
period which we would like to see reopened and retried. But I for one 
believe that the gain which any one might make in any individual case, 
however great it may appear to be, would be far more than offset by the 
grave public disservice which would result should this situation even- 
tuate ;— a disservice which would operate against all shippers, carriers 
and others who have business before the Commission. 

Turning to the future, it is clear that the impact of the Riss de- 
cision may be far reaching, if not revolutionary, upon the Commission’s 
organization and functions. Under a minute entered by the Commission 
over thirty years ago, the complete independence of an examiner as to 
findings and conclusions expressed in a proposed or recommended report 
is preserved. To that extent, the Commission anticipated the Adminis- 
trative Procedure Act. However, in other respects the examiner occu- 
pies a subordinate clerical position. Fifty percent of the staff of ex- 
aminers, under an agreement with the Civil Service Commission entered 
into many years ago, is recruited by promotion of clerical employees 
of the Commission and the remainder from the outside. The latter, 
with a few notable exceptions, have been men newly graduated from 
law or other professional schools. All of them are recruited for the 
lower grades only; the higher grades being filled almost exclusively 
by promotion. They are subject to the discipline of clerical employees 
and with the exception noted are quite circumscribed in their activities. 
They attain rank and importance only by long service with the Commis- 
sion. Their quality is attested by the fact that many have left the 
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ranks of examiner to become outstanding leaders of the Commission’s 
bar. Others who have elected to make a career of government service 
have attained a stature comparable in every way with that of a com. 
missioner. Some are not quite so good; but by and large they form a 
highly intelligent, capable and honest staff of trained triers whose pro- 
fessional development has been handicapped somewhat by their status 
and whose compensation generally is far below their merit. 

There are approximately 210 examiners in the Commission; 80 on 
the staff of the Bureau of Formal Cases; 20 in the Bureau of Finance; 
and 110 in the Bureau of Motor Carriers. Of these, about 50 were ap. 
pointed hearing examiners prior to the decision in the Riss case. Since 
that decision, the Interstate Commerce Commission has appointed 76 of 
these examiners as additional hearing examiners; 8 from the Bureau of 
Formal Cases; 64 from the Bureau of Motor Carriers; and 4 from the 
Bureau of Finance. Included among the examiners so appointed are a 
number of outstanding senior examiners such as chiefs of sections, mem- 
bers of review boards, and assistants to commissioners. Their appoint- 
ment brings the total of hearing examiners to 120. There remain about 
80 examiners not eligible to conduct hearings, some of whom lack the 
experiential qualifications necessary to attain that status. However, 
there are a number of examiners in the Bureau of Formal Cases who, 
although they are fully qualified to become hearing examiners, volun- 
tarily elected to remain as non-hearing examiners. This group contains 
a number of senior examiners in the offices of individual commissioners. 

The chief handicap to effective administration of the Interstate 
Commerce Act is the slow and ponderous nature of the regulatory proc- 
esses. There are few of us who have not had litigation before the Com- 
mission which required months for consideration and determination 
which could ill be spared by the litigants. A delayed decision sometimes 
is as harmful as a wrong one. These delays are inherent in the present 
system, being the result of the imposition of a workload upon a group of 
eleven men which can be discharged only by a body of men many times 
that number. Anyone who ever has had business at 12th and Constitu- 
tion knows how utterly impractical it is for any one commissioner, much 
less eleven, to give personal consideration to anything more than a frac- 
tion of the many proceedings which must be determined during the 
year. The few brave souls who have tried to do more eventually have 
paid with their lives for the effort. 

In my judgment, unless American ingenuity can find a method 
whereby this workload can be transferred legally and factually from the 
shoulders of these eleven to those of at least ten times that number, the 
ultimate failure of the administrative processes is inevitable. 

As a first step, I respectfully suggest that consideration be given to 
the rescission of the minute which had the effect of removing the initial 
decision from the hearing examiner, as contrary to the spirit and pur- 
pose of the statute. This will mean that the hearing examiner’s report 
and order will become the report and order of the Commission unless 
exceptions are timely filed or it is stayed by the Commission’s own 
action. It is significant to find that in approximately two-thirds of the 
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eases under the Motor Carrier Act in which this recommended-order 
procedure has been followed, the recommended order becomes effective 
without further action by the Commission; whereas in the case of the 
proposed reports, exceptions are filed in about 85 per cent and the order 
set aside or reversed in half of the remaining 15 per cent. It should be 
stated, of course, that in many of the recommended-report cases, there 
is little or no contest. 

As a second step, I suggest that the age-hallowed form of report in 
which testimony of witnesses is recited ad nauseam be eliminated in 
favor of a clearcut, concise statement of findings and conclusions. This 
practice, by precise definition of issues, should reduce both the number 
and the length of exceptions. A large proportion of the proceedings 
before the Commission do not involve new questions, new issues or the 
making of new precedents. Their proper decision depends solely on 
facts developed at the hearing in the light of controlling precedents. 
Once the facts have been found in a recommended report, so that the 
parties are advised that their claims have been heard and considered, 
there is no reason why their recital should be perpetuated in bound 
volumes of the Commission’s reports. This practice presently is fol- 
lowed under the Motor Carrier Act in cases of recommended reports and 
orders. The care, supervision, and necessity for meticulous accuracy 
and examination of previous rulings are not present. Speedy disposi- 
tion of these cases is far more desirable, if not essential, than literary 
refinement or even technical accuracy. 

Contrasted with this suggestion is the present proposed-report pro- 
cedure. Here the case is briefed by the parties. A report is filed by the 
examiner. Upon exceptions, it is rebriefed de novo because in most 
eases there is no clearcut definition of the issues and findings and the 
parties recognize that there is no element whatever of finality. These 
documents then go to the same or to a different examiner who writes the 
final report, not as one for himself, but as one for the division or the 
Commission. He has little independence of action in writing this re- 
port. When he finishes with it, it is reviewed by at least one other 
examiner and amended, corrected or revised, or possibly a substitute 
report prepared. With these amendments and revisions, it then goes to 
the office of each of three commissioners where it again is examined and 
possibly further suggestions, amendments or revisions made. It then 
goes to the members of the division who occasionally make further sug- 
gestions or corrections. After it has been adopted by the division, it is 
retyped and becomes the report of the Commission, if there is not a 
petition for reconsideration! Such reports frequently are rewritten 
several times, each writing requiring reexamination, restenciling and 
rechecking. 

Under the plan of recommended-report-and-order contemplated by 
the Administrative Procedure Act, all recommended acceptable orders, 
exceptions to which are overruled by the division, can be adopted by a 
simple per curiam order such as originally was done in the early days 
of the Motor Carrier Act. In cases where corrections are necessary, the 
opinion of the division can be confined to a statement of the corrections 
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without the rewriting and republication of the entire report. Only in 
cases where the ultimate findings and recommendations were disapproved 
in substantial degree would rewriting become necessary. This procedure 
not only should greatly speed the administrative processes but also in 
time should result in reducing the great volume of exceptions and peti- 
tions for reconsideration. 

The Administrative Procedure Act has for its purpose the creation 
of a body of men who in fact are and should be recognized as assistant 
commissioners in everything except title. Giving full sweep to its spirit 
as well as its letter, it contemplates that they will be men who have 
‘‘had a progressively responsible experience and demonstrated conclu- 
sively their ability to conduct hearings in a dignified, orderly and im- 
partial manner, determine credibility of witnesses, sift and analyze 
evidence, apply agency and court decisions, prepare clear and concise 
statements of fact and law, and on the whole, exercise sound judicial 
judgment.’’ 

Given that type of examiner, proceedings before the Commission 
will be decided promptly by capable jurists who hear the evidence; and 
inevitably their decisions will tend to become final in many if not the 
great majority of cases. If and when that time does come, all of us 
can join in blessing Mr. Wong, the Chinaman who took a chance. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroor, Jr., 
Chairman, Memorials Committee 


J. Mack Cook, 104 Merchants Exchange Building, St. Louis, 
Missouri. May 10, 1951. 


D. Lynch Younger, Norfolk & Western Railway, Roanoke, Virginia. 
May 24, 1951. 


Robert C. Munholland, Manager, Pacific Car Demurrage Bureau, 
582 Market Street, San Francisco, California. May 21, 1951. 


Raymond J. Newberry, Director of Traffic, Johns Manville, 22 East 
40th Street, New York, New York. 








If One Examiner Hears One Part of A Proceeding 
and Another Hears the Remainder, Should Both 
Participate in the Proposed Report? 


WARREN H. WAGNER 


It often occurs that the Interstate Commerce Commission will have 
a given Examiner hear the complainant’s side of a formal complaint, 
or the applicant’s side of an application for motor carrier authority, 
and at an adjourned hearing have another Examiner hear the defendants’ 
or opponents’ side, but have but one of the Examiners write the report. 
And most often it is the Examiner who sat last who writes the report. 
Question arises whether, in fairness, both should participate in the 
writing of the report. 

Under administrative law it is contemplated that the Examiner 
who hears should write the report. The thought is that the one who 
hears and sees the presentation of the testimony is better able to give 
appropriate weight thereto. 

While it may not be grounds, as a matter of constitutional or 
procedural law, for court reversal, the practice of having one Examiner 
hear one side of a case, and another decide the case is at least objection- 
able in light of the spirit of the Administrative Procedure Act and the 
historical development of common law and administrative procedural 
law. That the Examiner who decides a case has heard one side only, 
and must resort to the ‘‘cold record’’ for the other side, is of course, 
even more objectionable. 

Section 5(c) of the Administrative Procedure Act, 5 U. 8. C. 1001, 
et seq., provides that, ‘‘The same officers who preside at the reception 
of evidence pursuant to section 7 shall make the recommended decision 
or initial decision required by section 8 except where such officers 
become unavailable to the agency.’’ [Or except where such an officer 
deems himself disqualified. See National Labor Relations Board v. Dixie 
Shirt Co., 176 F. 2d 969 (4th Cir. 1949).] It is apparent, though, that 
that sub-section is not specifically applicable ‘‘in determining applica- 
tions for initial licenses or the proceedings involving the validity or 
application of rates, facilities, or practices of public utilities or carriers 

..’’ Nonetheless, the spirit of this section should not be disregarded if 
fair and impartial procedure is to be administered. House Committee 
Report No. 1980, 79th Congress, Second Session—the bill as finally 
passed was the House amended version—explains the Administrative 
Procedure Act and states: 


‘‘The exemption of applications for initial licenses frees from 
the requirements of the section [5(c)] such matters as the granting 
of certificates of convenience and necessity, upon the theory that 
in most licensing cases the original application may be much like 
rule making. The latter, of course, is not subject to any provision 
of section 5. The exemption of cases involving the validity or 
application of utility or carriers’ rates, facilities, or practices is 
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included for a similar reason—since they may often be consolidated 
with rule making. There are, however, some instances of either 
kind of case which tend to be accusatory in form and involve sharply 
controverted factual issues, to which agencies should not apply 
the exceptions because they are not to be interpreted as precluding 
fair procedure where it is required.”’ 


With respect to Section 7(b) [hearing powers of presiding officers] 
the report states : 


‘‘The section does not expand the powers of agencies. It 
assures that the presiding officer or officers will perform a real 
function rather than serve merely as notaries or policemen. They 
would have and independently exercise all the powers listed in the 
section. The agency itselfi—which must ultimately either decide 
the case, consider reviewing it, or hear appeals from the Examiner’s 
decision—should not in effect conduct hearing from behind the 
scenes where it cannot know the detailed happenings in the hearing 
room and does not hear or see the witnesses or private parties.” 
(Emphasis supplied. ) 


It is indeed a ‘‘real function’’ that the presiding officer performs. 
He should see and hear both sides before he renders his decision. The 
appellate portion of the agency has a right to presume that he has. 
Credibility of witnesses can often be of importance. The House report 
speaking with respect to Section 8(b) [Requirements for all submittals 
and decisions] states: 


‘*Findings and conclusions must include all the relevant issues 
of law and fact presented by the record. They may be few or many, 
simple or complex, as the case may be. Where oral testimony is 
conflicting or subject to doubt of its credibility, the credibility of 
witnesses would be a necessary finding if the facts are material.’’ 


Is a presiding officer, who has heard only the witnesses for one 
side, competent to pass on the credibility of witnesses where there is 
conflicting testimony on material facts? United States ex rel Ohm v. 
Perkins, 79 F. 2d 533 (2d Cir. 1935), was a case involving a deportation 
proceeding. The hearing was held before Inspector C, who saw and heard 
the witnesses, but Inspector M who was not present at the hearing, 
made the report of the case to the Secretary, recommending that the 
alien be deported. Held, order reversed. The Court said, ‘‘Inspector C, 
who heard the witnesses, was in a better position to judge the credibility 
of their testimony than one who has not heard and did not have the 
opportunity to see the witness ... The Secretary of Labor had no 
opportunity to see the witnesses and should therefore have had the 
benefit of the findings and conclusions of the inspector who presided 
at the hearing.’’ In Farran v. Curtis Publishing Co., 276 Pa. 553, 
120 A 544 (1923), the opinion of the workmen’s compensation board 
was written by a member who did not sit at the hearing. Said the 
Court, ‘‘This practice, while not ground for reversal, is not commended, 
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when facts are required to be found, and such is the case in all pro- 
ceedings of this character, it is especially advisable that the Commissioner 
who presides at the hearing and sees the witnesses and hears them 
testify should find the facts. He is much better fitted to give proper 
effect to the testimony than one who has before him merely the type- 
written copy of the evidence.”’ 

The courts themselves recognize the above principle. See for ex- 
ample Wainwright v. P. H. & F. M. Roots Co., 176 Ind. 682, 97 N. E. 8 
(1912). There the trial judge prepared and signed findings, but died 
before formally filing them in Court. His successor then signed and 
adopted the finding as his own and entered judgment thereon. Held, 
error. By way of dictum the Court stated that, ‘‘A party to an action 
is entitled to a determination of the issues by the jury or judge that 
heard the evidence, and where a case is tried by the judge, and the issues 
remain undetermined at the death, resignation or expiration of the term 
of such judge, his successor cannot decide, nor make findings in the 
case, without a trial de novo (citing cases).’’ Semble, Mace v. O’Reiley, 
70 Cal. 231, 11 P. 721 (1886) ; Bahnsen v. Gilbert, 55 Minn. 334, 56 N.W. 
1117 (1893). Clanton v. Ryan, 14 Col. 419, 24 P. 258 (1890) involved 
an election contest proceeding, where over one hundred witnesses had 
been examined and many ballots had been inspected for indications of 
fraud. Then the trial judge’s term expired. His successor ruled that 
the contest might still be tried, but that the trial must be de novo. 
This ruling was affirmed, and the Court said, ‘‘. . . it is important that 
the trial judge should have an opportunity to hear and see the living 
witnesses, if they can be produced, in order that he may the better pass 
upon their credibility and the weight of their evidence.”’ 

Surely, the Commission and no one else would countenance the 
member of a Joint Board from the origin state hearing the applicant, 
and the other member from the destination state hearing the opposition, 
and have the latter member only write the recommended report. 

The effect of a proposed report of the Examiner who had seen and 
heard only one side of the case (worse than if he had seen and heard 
none and relied only upon an entirely ‘‘cold’’ record) upon the decision 
of the Commission should be fully explored in the consideration of a 
giving proceeding. 

It is believed that the Commission should adopt the practice of 
having both Examiners in such cases submit a joint proposed report. 

What has been said herein is deserving of similar consideration in 
connection with other types of proceedings before the Commission, such 
as complaint cases where one Examiner hears the complainant’s side 
and another Examiner hears defendant’s side. 
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1. C. C, WILL DISSOLVE SIX OF SIXTEEN MOTOR CARRIER DISTRICT OFFICES 


Field Staff Curtailment First Step in Meeting 
$561,000 Pending Slash in Appropriations 


The June 11, 1951, issue of Transport Topics carries the following 
news item by Mr. William S. Odlin, Jr.: 


Six of the 16 Interstate Commerce Commission’s motor carrier 
district offices will be dissolved next month under a plan adopted last 
week to fit the administration of federal regulations to an austerity 
budget. 

This curtailment of the Bureau of Motor Carriers’ field staff con- 
stitutes the first phase of meeting $561,000 in pending cuts in appropria- 
tions. 

Officials of the Bureau said the plan is tentative and that further 
cuts or changes may have to be made after Congress finally acts on the 
appropriation. 

As the plan stands, the Bureau will require all of the reduced funds 
approved for it by the House of Representatives plus $250,000 which 
would be added to the bill under a Senate appropriations subcommittee 
recommendation. At the end of last week the full Senate Appropriations 
Committee had the measure under consideration. 


CONGRESSIONAL DELAY SEEN 


There was little hope that Congress would finally act on the ap- 
propriation before the end of this month, when the federal fiscal year 
expires. It was believed, however, that Congress, by a joint resolution, 
would provide enough money for the Interstate Commerce Commission 
as a whole to continue to operate until the appropriation is passed. 

District offices eliminated from the Bureau’s budget would revert to 
the status of supervisory offices. There are now 63 of the latter and the 
plan calls for cutting out 10 of this number, but with the conversion of 
the district offices to supervisory status the net will be 59. 

A total of 88 of the 326 BMC employes will be eliminated from the 
ICC payroll if the Senate Appropriations Committee recommendations 
are finally approved. Under the plan adopted the following will be dis- 
charged; District directors, 6; area supervisors, 10; rate agents, 13; 
special agents, 4; safety supervisors, 1; attorneys, 2, and clerical work- 
ers, 52. 

Bureau officials have not decided which offices will be closed under 
the plan. This, they pointed out, is a matter for the Commission to decide. 


Some May BE ‘‘BuMPED’’ 


It is possible that some of the ranking victims of the cuts may 
‘‘bump’’ employes with lesser jobs in order that they may remain on 
the payroll. Civil Service regulations permit this practice. 

Not affected by the pending budget cuts are employes who have 
been hired to operate out of the Bureau’s offices on behalf of the Defense 
Transport Administration. Their salaries are provided in a separate 
appropriation. 
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As the Senate Appropriations Committee began work on the ICC 
pill there was still hope that the $500,000 safety fund slashed from the 
measure in the House and half restored in the Senate subcommittee 
would be fully approved. 

Individual congressmen have received a number of appeals from 
members of the motor carrier industry and others interested in highway 
safety and opponents of the cut were hopeful that the $500,000 amount 
would be approved either by the full Senate committee or on the floor 
of the Senate. If this happens there is a fair chance that full restoration 
will be approved when the bill goes to conference because the cut only 
survived the original House action by a narrow margin of votes. 

If the bill is approved as it stands the Bureau will be able to carry 
on its safety work but this function will be curtailed to educational work 
only. Enforcement procedures, often requiring lengthy litigation, will 
have to be abandoned. 
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DEADLINE POSTPONED ON INCREASED MOTOR CARRIER INSURANCE 


The following article is taken from Transport Topics of June 11, 
1951, and is printed here for the information of our members: 


Insurance and surety companies last week were notified by the 
Interstate Commerce Commission that the effective date of recently 
ordered increased insurance limits for motor carriers and freight for- 
warders has been postponed from June 22 to October 31, 1951. 

The postponement was ordered to allow the Commission sufficient 
time to prescribe and circulate to interested parties revised insurance 
endorsement, certificate of insurance, and surety bond forms necessary 
to implement the change in minimum limits and to allow the companies 
time to examine existing contracts and ascertain whether they justify 
assumption of liability for the new amounts prescribed, the Commission 
said. 

All insurance companies concerned are to be fully informed as to 
the new or revised forms by the earliest date possible, the notice con- 
tinued. 


Notice DeEFINEs Limits 


Freight transporters operating under Parts II or IV of the Inter- 
state Commerce Act will be required to provide the following minimum 
amounts of public liability insurance : 

For bodily injuries to or death of one person $10,000; for bodily 
injuries to or the death of all persons injured or killed in any one 
accident, subject to a maximum of $10,000 for bodily injuries to or the 
death of one person, $20,000; and for loss of or damage to property of 
others, excluding cargo, resulting from one accident, $5,000. 

A blanket form has been provided so that insurance companies may 
certify that policies issued before October 31 and which will remain in 
force after that date comply with the new rate of protection. 

‘“*The form for this blanket certificate,’’ the Commission said, ‘‘ will 
be sent to each company as soon as possible so that the insurance con- 
tracts involved may be re-examined and the companies still have sufficient 
time to serve the prescribed 30 days’ notice of cancellation on the Com- 
mission before October 31, in respect of any policy which would not 
justify certification for the increased limits.’’ 

Insurance companies were requested to make certain that insurance 
policies issued to motor carriers and freight forwarders before October 
31 provide for limits of liability which will permit certification of the 
newly prescribed limits to the Commission. It was also requested that 
the insurance companies promptly begin an examination of the insurance 
contracts which will be in effect at that time so that changes in the 
prescribed minimum amounts can be accomplished i in an orderly manner. 

The motor carrier insurance order is docketed as Ex Parte No. MC-5 
and the freight forwarder measure is Ex Parte No. 159. 
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O. P. S. GENERAL CEILING PRICE REGULATION—INTERPRETATION NO, 1 
Increases in Transportation Costs 


Under date of April 9, 1951, Harold Leventhal, Chief Counsel of 
the Office of Price Stabilization, issued the following interpretation re- 
specting increases in transportation costs: 


In order to clarify the situation with regard to the general increase 
in freight rates recently authorized by the ICC, the Office of Price 
Stabilization has issued the following rules for determining whether a 
seller under the General Ceiling Price Regulation may pass on to his 
buyers increases in transportation costs: 

(1) Increases in inbound transportation costs, incurred by the 
seller in obtaining delivery from his supplier, cannot be added to the 
seller’s ceiling prices. The seller must absorb all such increases. 

(2) Increases in outbound transportation costs on shipment by the 
seller to his customers : 

(a) If the seller during the base period quoted a delivered price he 
must, subject to the exceptions in paragraph (d) below, absorb any 
increases in transportation costs. Thus a seller who sold to all buyers 
at the same delivered price, or who had different delivered prices in 
different zones which do not correspond with the precise difference in 
transportation costs incurred by the seller for delivery to each such 
zone, must absorb increases in transportation. 

(b) If the seller sold f. 0. b. in the base period, adding on only 
actual transportation costs, increases in outbound transportation costs 
actually incurred by the seller may properly be passed on to the pur- 
chaser. 

(c) Where the seller in the base period quoted an f. o. b. price, plus 
a ‘‘transportation charge,’’ but such ‘‘transportation charge’’ did not 
represent the actual transportation cost incurred by the seller, such 
sale, for the purpose of this interpretation, is considered as falling within 
paragraph (a) above and the seller must therefore absorb any increase 
in transportation costs, as provided in paragraph (a). 

(d) If the seller sold at a delivered price during the base period, 
but such price was computed on the basis of an f. o. b. price, adjusted 
for the actual cost of making delivery to each individual purchaser, the 
seller may pass on increases in transportation costs actually incurred. 
However, this method of computing the base period delivery price must 
have been objectively established to purchasers, as where the seller 
offered both a delivered and an f. o. b. price, the difference being the 
actual transportation costs, or where the seller quoted or billed actual 
transportation charges separately, or where the delivered price varied 
in each locality precisely by the difference in actual cost of transporta- 
tion incurred by the seller for delivery to the several localities. 

(e) If the seller sold only at delivered prices in the base period and 
now desires to shift to f. o. b. prices, the seller must reduce his ceiling 
prices, as established for sales on a delivered basis in the base period, 
by the amount of each purchaser’s actual freight cost. 











Self-Employed Non-Lawyers Held Subject to 
Social Security Act 


Are non-lawyer members of the Practitioners Association subject to 
the Self-Employment Contributions Act when they operate offices of 
their own and spend their time exclusively in performing professional 
work for others? The final answer received from the Bureau of In. 
ternal Revenue is in the affirmative. 

Early this year the question was raised by a non-lawyer member 
of the Practitioners Association and one of the lawyers members under. 
took to obtain from the Bureau of Internal Revenue, by letter and ex- 
tended conference, an interpretation exempting the non-lawyer, as was 
requested. The ultimate answer from the Bureau concluded as follows: 


sé 


Therefore, it is the conclusion of this office that only those 
professions specifically enumerated in Section 481(¢c)(5) of the 
Self-Employment Contributions Act are excluded from the term 
‘trade or business’ by such section, and such provisions of the Act 
are not applicable to the services of the members of the Association 
who are not lawyers, even though the individuals may be conduct- 
ing their activities in a manner very similar to the manner in which 
lawyers conduct their practice of law . . .’’ 


The correspondence is quoted below: 


January 30, 1951 
Rules and Regulations Division 
Employment Tax Unit 
Social Security Tax 
Bureau of Internal Revenue 
Washington 25, D. C. 


Gentlemen : 


The Executive Secretary of the Association of Interstate Commerce 
Commission Practitioners, of which I have just retired as president, has 
requested that I obtain from the Bureau of Internal Revenue a ruling 
respecting applicability of the Social Security Tax to certain self-em- 
ployed persons who are members of the Practitioners Association. 

Two classes of persons are permitted to practice before the Inter- 
state Commerce Commission under Rule 8 of the Commission’s General 
Rules of Practice. The first class is attorneys-at-law, and the second 
class consists ‘‘of persons not attorneys.’’ Rule 8 (b) of the Commis- 
sion’s General Rules of Practice reads as follows: 


(b) Persons not attorneys.—Any person not an attorney at law 
who is a citizen or resident of the United States, and who shall 
satisfy the Commission that he is possessed of the necessary legal 
and technical qualifications to enable him to render valuable service 
before the Commission, and that he is otherwise competent to advise 
and assist in the presentation of matters before the Commission. 
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Of course, there are many class (b) practitioners who are employed 
by firms or corporations, but my inquiry does not relate to them. My 
question relates solely to those class (b) practitioners who are self-em- 
ployed and who, like attorneys, maintain offices of their own, office staffs, 
and have clients whose business they handle before the Interstate Com- 
merce Commission. In this respect they operate precisely as do attorneys 
who maintain their own offices. The question might be stated as follows: 
Are Federal Social Security taxes applicable to self-employed persons 
who are class (b) or non-lawyer practitioners before the Interstate Com- 
merce Commission ? 

I should greatly appreciate receiving a reply from you. 


Very truly yours, 


ROLAND RICE 





March 6, 1951 
Mr. Roland Rice, 
Suite 537, Washington Building, 
Washington 5, D. C. 


Dear Mr. Rice: 


Reference is made to your letter dated January 30, 1951, in which 
advice is requested relative to the status, under the Self-Employment 
Contributions Act, of members of the Association of Interstate Commerce 
Commission Practitioners who are not lawyers. 

You state that two classes of persons are permitted to practice 
before the Interstate Commerce Commission under Rule 8 of the Com- 
mission ’s General Rules of Practice. The first class consists of attorneys 
at law and the second class consists of persons who are not attorneys but 
possess certain specified qualifications. The latter, referred to as ‘‘class 
(b) practitioners,’’ operate as attorneys do to the extent that they main- 
tain their own offices, employ office assistants, and handle matters for 
clients before the Interstate Commerce Commission. 

The Self-Employment Contributions Act imposes a tax upon the 
self-employment income of every individual for each taxable year be- 
ginning after December 31, 1950. The term ‘‘self-employment income”’ 
means the net earnings from self-employment derived by an individual 
(other than a nonresident alien individual) during any taxable year 
beginning after December 31, 1950, except (1) that part of the net 
earnings from self-employment which is in excess of (A) $3,600.00 minus 
(B) the amount of the wages paid to such individual during the taxable 
year; or (2) the net earnings from self-employment, if such net earnings 
for the taxable year are less than $400.00. The term ‘‘net earnings 
from self-employment’’ means the gross income derived by an individual 
from any trade or business carried on by such individual less allowable 
deductions which are attributable to such trade or business, plus his 











756 I. C. C. PRACTITIONERS’ JOURNAL 





distributive share (whether or not distributed) of the ordinary net in- 
come or loss from any trade or business carried on by a partnership of 
which he is a member. 

Section 481(¢c) of the Self-Employment Contributions Act provides 
that the term ‘‘trade or business,’’ when used with reference to self- 
employment income or net earnings from self-employment, shall have 
the same meaning as when used in Section 23, Chapter 1 of the Internal 
Revenue Code, except that such term shall not include— 


‘*(5) The performance of service by an individual in the exer. 
cise of his profession as a physician, lawyer, dentist, osteopath, 
veterinarian, chiropractor, naturopath, optometrist, Christian Sci- 
ence practitioner, architect, certified public accountant, accountant 
registered or licensed as an accountant under State or municipal 
law, full-time practicing public acountant, funeral director, or pro- 
fessional engineer ; or the performance of such service by a partner- 
ship.’’ 


Only those professions specifically enumerated in Section 481(c) (5), 
supra, are excluded from the term ‘‘trade or business’’ by such section. 
In the opinion of this office, the designations in Section 481(c) (5) are 
to be given their commonly accepted meaning. Thus, the term ‘‘lawyer”’ 
means an individual who is legally qualified to practice law. Accord- 
ingly, the services of those members of your Association who are not 
legally qualified to practice law are not excluded from the term ‘‘trade 
or business’’ as services performed in the practice of that profession. 
Their income is subject to the tax imposed by the Self-Employment 
Contributions Act within the limits specified in paragraph three of this 
letter. 


Very truly yours, 
/8/ VICTOR H. SELF 
PAM :MAL Deputy Commissioner. 





March 15, 1951 
Commissioner of Internal Revenue 
U. S. Treasury Department 
Washington 25, D. C. 
Your File EmT :RR :2-PAM 
Dear Sir: 


I have your letter of March 6, 1951, replying to my inquiry of 
January 30, in which you conclude that ‘‘the services of those members 
of your Association (Association of Interstate Commerce Commission 
Practitioners) who are not legally qualified to practice law are not ex- 
cluded from the term ‘trade or business’ as services performed in the 
practice of that profession.’’ 
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It appears to me that this conclusion is one observing the strictest 
technicality of the law and overlooking the substance of the practice 
before the Interstate Commerce Commission. Accordingly, I shall great- 
ly appreciate it if a conference may be arranged so that I may have 
opportunity to present to you, or to your representative, a more nearly 
complete explanation of the situation, and the requirements of the Inter- 
state Commerce Commission respecting the right of non-lawyers to 
practice before it. 


Very truly yours, 
ROLAND RICE 





Mar. 23, 1951 
Mr. Roland Rice, 
Washington Building, 
Suite 537, 
Washington 5, D. C. 


Dear Mr. Rice: 


Receipt is acknowledged of your letter of March 15, 1951, in reply 
to Bureau letter dated March 6, 1951, relative to the status, under the 
Self-Employment Contributions Act, of members of the Association of 
Interstate Commerce Commission Practitioners who are not lawyers. 

You were advised that the services of those members of the Asso- 
ciation who are not legally qualified to practice law are not excluded 
from the term ‘‘trade or business’’ as services performed in the exercise 
of that profession and that their income is subject to the tax imposed 
by the Self-Employment Contributions Act within the limits specified. 
It appears that you are not in accord with the Bureau’s conclusion and 
you request a conference regarding the matter. 

A conference will be accorded you at 10:00 a. m. or 2:00 p. m. on 
any weekday except Saturday in Room 6311, Bureau of Internal Revenue 
Building, Twelfth Street and Constitution Avenue, Northwest, Wash- 
ington, D. C. This office should be advised of the date and hour the 
conference is desired and unless you are advised to the contrary, it may 
be assumed that the date and time set are acceptable. 


Very truly yours, 
PAM :MBS VICTOR H. SELF 


Deputy Commissioner. 
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April 3, 1951 
Commissioner of Internal Revenue 
U. S. Treasury Department 
Washington 25, D. C. 


Refer to EmT :RR:2-PAM 
Attention: Victor H. Self 


Dear Mr. Self: 


In response to your letter of March 23, I am writing to say that I 
would appreciate a conference at 10 a. m. on Friday, April 6. As I 
understand your letter, I am to assume that this date is agreeable unless 
I hear from you to the contrary. 


Very truly yours, 


RR:O ROLAND RICE 





April 9, 1951 
Commissioner of Internal Revenue 
U. S. Treasury Department 
Washington 25, D. C. 


Refer to EmT :RR:2-PAM 
Dear Sir: 


This is with further reference to my letter of January 30, 1951, 
and to your reply of March 6, in which you state that non-lawyer prac- 
titioners practicing before the Interstate Commerce Commission and 
maintaining their own offices for such practice are subject to the tax 
imposed by the Self-Employment Contributions Act. At a conference on 
the subject with your representatives on April 6, arranged by corre- 
spondence, at which I outlined considerations and submitted materials 
in support of a contrary interpretation, I was informed that if I seek 
a reconsideration of the views expressed in your letter of March 6, I 
should make it known by letter. 

Accordingly, this letter is written to comply with that suggestion 
and to ask that you reconsider your position denying the interpretation 
requested. 


Very truly yours, 


RR:O ROLAND RICE 
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May 31, 1951 


Mr. Roland Rice, 
Washington Building, Suite 537, 
Washington 5, D. C. 


Dear Mr. Rice: 


Reference is made to your letter dated April 9, 1951, relating to the 
status, for purposes of the Self-Employment Contributions Act, of mem- 
bers of the Association of Interstate Commerce Commission Practitioners 
who are not lawyers. 

You were advised in office letter dated March 6, 1951, that only those 
provisions specifically enumerated in Section 481(c)(5) of the Self- 
Employment Contributions Act, quoted in that letter, are excluded from 
the term ‘‘trade or business’’ by such section. You were informed, fur- 
ther, that the services of those members of the Association who are not 
legally qualified to practice law are not excluded from the term ‘‘trade 
or business’ as services performed in the practice of that profession. 

You state in your letter dated March 15, 1951, that the conclusion 
appears to you to be one observing the strict technicality of the law 
and overlooking the substance of the practice before the Interstate Com- 
merce Commission. At a conference held on April 6, 1951, with repre- 
sentatives of this Bureau you advised that more than half of the Asso- 
ciation’s membership of approximately 3,500 individuals are not lawyers, 
that such individuals maintain their own offices and handle matters 
before the agency to the same extent and in the same manner as the 
members who are lawyers, and that the members who are not lawyers 
are required to pass a written examination before they may practice 
before the Interstate Commerce Commission, whereas lawyers are not 
required to pass such an examination. You requested that a broad in- 
terpretation of the provisions of Section 481(¢)(5) of the Self-Employ- 
ment Contributions Act be given in reaching a determination and that 
the ruling made on March 6, 1951, be reconsidered. 

The information presented in your letter and the facts brought out 
at the conference have been given consideration. However, there have 
been no new facts presented which warrant the modification or revoca- 
tion of the ruling which was made on March 6, 1951. Section 481(c) (5) 
of the Self-Employment Contributions Act excepts from the term ‘‘trade 
or business,’’ as used with reference to self-employment income or net 
earnings from self-employment, the performance of services by indi- 
viduals in the exercise of certain specific professions. The scope of the 
taxing statutes is fixed by the Congress and may not be extended by ad- 
ministrative interpretation beyond the clear import of the language used. 
Therefore, it is the conclusion of this office that only those professions 
specifically enumerated in Section 481(c)(5) of the Self-Employment 
Contributions Act are excluded from the term ‘‘trade or business’’ by 
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such section, and such provisions of the Act are not applicable to the 
services of the members of the Association who are not lawyers, even 
though the individuals may be conducting their activities in a manner 
very similar to the manner in which lawyers conduct their practice of 
law. The ruling furnished to you under date of March 6, 1951, should 
be followed. 


Very truly yours, 
/8/ VICTOR H. SELF 
MGB :NLR Deputy Commissioner 





MR. JOSEPH L. SHEPPARD TO RETIRE FROM ILLINOIS CENTRAL 


Effective July 1, 1951, Mr. Joseph L. Sheppard, Assistant Vice- 
President of the Illinois Central will retire. 

In sending out the notice the Illinois Central said: 

“‘Completing, to the exact day, 55 years of loyal and efficient service, 
he has earned a high place in the traffic profession, and in the hearts 
of his host of friends and fellow employes.’’ 

What more could anyone say to add to such a fine tribute, except 
that we hope he will enjoy for many years his well-earned leisure. 
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BILLS INTRODUCED IN CONGRESS 


The following bills have been introduced in the first session of 
the 82nd Congress: 


S. 18348—To amend Section 5(1) of the Railroad Retirement Act 
of 1937, as amended, to eliminate the requirement that an adopted child 
of a deceased railroad employee whose death resulted from accident 
have been adopted for twelve months prior to the deceased employee’s 
death in order to qualify for a child’s annuity. 


S. 1476—To amend the Railroad Retirement Act of 1937, as amend- 
ed, to restore to certain persons who were in a furlough status with 
respect to carriers on August 29, 1935, their eligibility for annuities 
under such Act. 


S. 1574—To provide geographical equality for appointments to the 
Interstate Commerce Commission. 


H. R. 3801—To amend the Railroad Retirement Act of 1937 to 
provide annuities to certain widows of railroad employees who died 
after the date of the enactment of the Railroad Retirement Act of 1935 
and on or before the date of the enactment of the Railroad Retirement 
Act of 1937. 


H. R. 3806—To amend the Railroad Retirement Act. 


H. R. 3886—To increase the salaries of Federal Judges and the 
compensation of members of Congress and heads and assistant heads of 
executive departments and independent agencies. (Would increase the 
salaries of the members of the Interstate Commerce Commission, National 
Mediation Board and Railroad Retirement Board to $18,000 per annum.) 


H. R. 4025—To provide for the review of certain orders of the 
Interstate Commerce Commission and giving the United States Courts 


of Appeal jurisdiction on review to enjoin, set aside, or suspend such 
orders. 


H. R. 4264—To prohibit discrimination in employment because of 
race, color, religion or national origin. 











Rail Transportation 
By A. Rea Wiis, Editor 





DEFENSE TRANSPORT ADMINISTRATION 
DTA Delegation of Authority 


Defense Transport Administrator James K. Knudson has issued 
DTA Delegation No. 5, effective May 4, 1951, delegating authority as 
follows : 

Section 1. The Deputy Administrator of the Defense Transport 
Administration is hereby authorized to and shall serve as Acting Ad- 
ministrator of the Administration and shall perform the duties and 
exercise the powers of the Administrator during the disability or absence 
from official headquarters in Washington, D. C., of the Administrator, 
or during any vacancy in the office of the Administrator. 

Section 2. The Executive Assistant to the Administrator is hereby 
authorized and shall serve as Acting Administrator of the Defense 
Transport Administration and shall perform the duties and exercise 
the powers of the Administrator during the disability or absence from 
official headquarters in Washington, D. C., of the Administrator and 
the Deputy Administrator, or during vacancies in the offices of the 
Administrator and the Deputy Administrator. 

Section 3. The General Counsel of the Defense Transport Ad- 
ministration is hereby authorized to and shall serve as Acting Adminis- 
trator of the Administration and shall perform the duties and exercise 
the powers of the Administrator during the disability or absence from 
official headquarters in Washington, D. C., of the Administrator, the 
Deputy Administrator, and the Executive Assistant, or during vacancies 
in the offices of the Administrator, the Deputy Administrator, and the 
Executive Assistant. 





DTA Personnel 


Defense Transport Administrator James K. Knudson has announced 
the following appointments: 

Paul F. Royster, of Kokomo, Indiana, as Chief, Materials Branch, 
Equipment and Materials Division. Mr. Royster has most recently been 
in charge of the Cross Transit Corporation at Kokomo. He served for 
many years in the Operating Department of the Monon Railroad. 

Paul L. Tietjen of Willoughby, Ohio, as Director of Inland Water 
Transport Division. 

Edward D. Hicks, Jr., of Oklahoma City, Okla., as Deputy Director 
of the Street and Highway Transport Division. 

Colonel Frank E. Russell, of Sacramento, as Chief of the Roadway, 
Equipment and Manpower Branch, Railroad Transport Division. 
Colonel Russell has been Superintendent of Motive Power, Southern 
Pacific Railroad Company, at Sacramento. 
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FINANCE MATTERS 
Ashley Drew & Northern Railway Stock 


Division 4 of the I. C. C. has granted the Ashley, Drew and Northern 
Railway Company authority to issue $600,000 of capital stock for the 
purpose of distributing a 100 per cent stock dividend. 





International-Great Northern Railroad Trackage Rights 


Division 4 of the I. C. C. has authorized acquisition by the trustee 
of the International-Great Northern Railroad Company of trackage 
rights over the International Railroad Bridge, and track thereon, op- 
erated by the Texas Mexican Railway Company, extending from the 
end of the applicant’s tracks on the northern approach of such bridge 
at or near Ventura Street in Laredo, Tex., to the boundary line between 
the United States of America and the Republic of Mexico at or near 
the center of said bridge, approximately 1,061 feet, all in Webb County, 
Texas. 

Division 4 has also authorized acquisition by the trustee of the 
International-Great Northern Railroad Company of joint use of the 
line of railroad operated by the Texas Mexican Railway Company de- 
scribed in (1) and terminal facilities incidental thereto, pursuant to an 
agreement between the parties for the joint operation thereof. 





Jacksonville Northwestern Railway Acquisition 


Division 4 of the I. C. C. has authorized the Jacksonville North- 
Western Railway Company to lease and/or purchase from the Govern- 
ment a 20-mile line serving the Jacksonville Ordnance Plant near Little 
Rock, Arkansas. The President of the railroad has agreed with the 
Gereral Services Administration to lease the line for five years at an 
annual rental of $2,000 and has an option to purchase it at any time 
during the period of the lease for $52,500. 





Long Island Railroad Securities 


The Trustee of the Long Island Railroad Company has asked the 
I. C. C. for authority to issue $6,000,000 in certificates to finance in- 
stallation of safety devices recommended by the Commission. 





Minneapolis, Northfield & Southern Railroad Stock Dividend 


The I. C. C. has approved a plan of the Minneapolis, Northfield & 
Southern Railroad to distribute $2,115,000 in common stock among stock- 
holders as a dividend. 
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Missouri Pacific Railroad Reorganization 


The Alleghany Corporation has asked the I. C. C. to permit imme. 
diate inspection of all ballots and other documents involved in the vote 
of creditors and security holders on the Missouri Pacific Railroad Re- 
organization plan. The United States District Court at St. Louis must 
still decide whether the plan is just to the various parties. The Missouri 
Pacific itself, prior to the certification of the vote early in May, had 
asked such an inspection, but its request was turned down by the Com- 
mission when it certified the results to the Court. 





FORMAL MATTERS 
Increased Freight Rates, 1951 


Ex Parte 175—Increased Freight Rates, 1951, has been assigned for 
oral argument before the entire I. C. C. beginning at 10 A. M. (DST) 
on July 9, 1951, at the offices of the Commission in Washington. Briefs 
or memoranda in lieu of oral argument may be filed on or before 
July 9, 1951. 





Ogden Gateway Case 


In Docket 30297—The Denver and Rio Grande Western Railroad 
Co. v. Union Pacific Railroad Company, Et Al, replies to exceptions have 
been filed and oral argument of this case before the entire Commission 
will probably be deferred until fall. 





Parcel Post Rates Increase 


The I. C. C. has authorized the Postmaster General to increase 
rates on parcel post by 25%. 





Pooling I.c.l. Freight—Philadelphia-Macon 


In Docket No. 30754 in which the Atlantic Coast Line Railroad 
Company, the Central of Georgia Railway Company, the Pennsylvania 
Railroad Company, the Richmond, Fredericksburg and Potomac Rail- 
road Company and the Seaboard Air Line Railroad Company, seek ap- 
proval of the pooling of l.c.]. freight service between Philadelphia, Penna., 
and Macon, Georgia, the Southern Railway Company has been permitted 
to intervene and become a party to the proceeding. 





Government Reparations Cases 


Final hearings in the Government Reparations Cases were held on 
May 9, before Commissioners Mahaffie and Rogers and Examiners 
Howard Hosmer and M. L. Boat. Briefs are to be filed on or before 
December 17, 1951. 
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Southern Passenger Fares Petition 


On May 28 the Southern railroads filed with the I. C. C. a petition 
requesting authority to increase passenger fares by 10%. The railroads 
asked permission to put the increase into effect immediately, upon five 
(5) days notice. This is the first passenger fare increase requested by 
the Southern railroads since 1948 and would increase coach fares from 
2.5 cents a mile to about 2.75 cents, and Pullman, sleeper and parlor 
fares from 3.5 to about 3.85 cents a mile. The petition cites increases 
in labor and material costs, and says that passenger traffic should make 
a greater contribution. One of the petitioners, the Frankfort and Cin- 
cinnati Railroad, asked only that its coach fares be increased 10%. The 
Southern Lines did not join the Eastern railroads in 1949 when the 
Eastern lines got an increase of 12.5% in passenger fares. This matter 
has been assigned Docket No. 30822 and set for hearing at Atlanta, Ga., 
on July 2nd. 





LEGISLATION 
Income from Discharge of Indebtedness 


H. R. 2416, providing for the exclusion from gross income of income 
from discharge of indebtedness, under Sections 22(b)(9) and (10) of 
the Internal Revenue Code, was ordered favorably reported by the 
Senate Committee on Finance on May 17. The bill was passed by the 
House on April 12. 





Prohibition of Strikes in Public Utilities 


To overcome the decision of the Supreme Court of the United States, 
last February, which invalidated the Wisconsin Compulsory Arbitration 
Law governing the handling of labor disputes in essential services fur- 
nished by public utilities, Senator Wiley of Wisconsin has introduced 
S. 1535 to amend the National Labor Relations (Taft-Hartley) Act so 
as to permit the respective states to deal with utility strikes. Senators 
Robertson (Virginia), Holland (Florida), and Hendrickson (New 
Jersey) joined with Senator Wiley as sponsors of the bill, which was 
referred to the Committee on Labor and Public Welfare. 





Railway Mail Pay Appropriations 


H. R. 3587, the Third Supplemental Appropriation Bill, 1951, carry- 
ing an appropriation of $152,000,000 for payment of back mail pay to 
the railroads, for the years 1947-1950, inclusive, was approved by both 
the House and the Senate on May 21, 1951, and sent to the President 
for his action. 
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R. R. Retirement Act Amendments 


The House Committee on Interstate and Foreign Commerce has 
been holding hearings on H. R. 3669, and certain other bills which would 
amend the Railroad Retirement Act. 

Hearings on 8. 1347 and S. 1352 were concluded by a subcommittee 
of the Senate Committee on Labor and Public Welfare on May 14. 





MISCELLANEOUS 


Allocations of Steel for Freight Cars 


The Defense Production Administration has authorized the alloca- 
tion of 672,000 net tons of steel in the third quarter of 1951 for repair 
and construction of freight cars. The allocations for the first quarter 
amounted to 930,000 net tons and for the second quarter amounted to 
912,500 net tons. The new allocation will provide for maintenance of 
freight cars and the construction of approximately 8,000 new cars per 


month, as compared with the present average of about 10,000, according 
to DPA. 





Pullman Fares Increased 


The Pullman Company increased its fares for sleeping and Parlor 


Car accommodations by 15% on June 1. The I. C. C. declined to suspend 
the tariff. 





Transportation of Explosives—Regulations 


A completely revised section of the 1949 edition of the Code of 
Federal Regulations which covers the interstate transportation of ex- 
plosives, gases, and other dangerous articles has just been released. 
Designated as Title 49, Parts 71-90, this unique volume explains in 
detail all the current Federal regulations governing the transportation 
of dangerous articles by common, public, and contract earriers on the 
nation’s highways and railroads. For the first time, with the publica- 
tion of this volume, a means of keeping up with amendments to the Code 
has been introduced. Cumulative supplements will be issued yearly, 
and provisions have been made for their insertion into the book. Not 
only does the completeness of the volume’s content add to its value and 
usefulness, but it furnishes the transporter and carrier with a much 
needed legal document. 

Copies may be obtained from the Superintendent of Documents, 


Government Printing Office, Washington 25, D. C., at $3.75 each (buck- 
ram bound). 
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Western Union Rate Increases 


The Federal Communications Commission has directed the Western 
Union Telegraph Company to leave its present rates in effect until 
September 1, and has assigned the Western Union’s telegraph rate in- 
crease application for hearing, to begin in Washington, D. C., on June 
25, 1951. 





Wage Stabilization Board—Regional Offices 

The Wage Stabilization Board has announced a list of regional 
offices and designated the areas they will cover. Except for Region VI, 
which has been divided into two parts, the regions are generally the 
same as those established earlier by the Economie Stabilization Agency 
and by the Defense Manpower Administration. 

The WSB regions and regional offices are as follows: 

Region I—Maine, New Hampshire, Vermont, Massachusetts, Rhode 
Island and Connecticut. Regional office at Boston. 

Region II—New York and New Jersey. Regional office at New York. 

Region I]1I—Pennsylvania and Delaware. Regional office at Phila- 
delphia. 

Region IV—District of Columbia, Maryland, Virginia, West Vir- 
ginia and North Carolina. Regional office at Richmond. 

Region V—Tennessee, Mississippi, Alabama, Georgia, South Caro- 
lina and Florida. Regional office at Atlanta. 

Region VI-A—Ohio and Kentucky. Regional office at Cleveland. 

Region VI-B—Michigan. Regional office at Detroit. 

Region VII—Wisconsin, Illinois and Indiana. Regional office at 
Chicago. 

Region VIII—Minnesota, North Dakota, South Dakota and Montana. 
Regional office at Minneapolis. 

Region [X—Nebraska, Iowa, Kansas and Missouri. Regional office 
at Kansas City. 

Region X—Texas, Oklahoma, Arkansas and Louisiana. Regional 
office at Dallas. 

Region XI—Wyoming, Utah, Colorado and New Mexico. Regional 
office at Denver. 

Region XII—California, Nevada and Arizona. Regional office at 
San Francisco. 

Region XIII—Washington, Oregon and Idaho. Regional office at 
Seattle. 





STATISTICS 
Railway Operating Income 

Net railway operating income of Class I railroads in March, 1951, 
totaled $78,262,802 compared with $75,762,315 for the same month in 
1950, according to reports filed by the carriers with the Bureau of Rail- 
way Economics of the Association of American Railroads. 

For the first three months of 1951, net railway operating income 
totaled $174,972,499 compared with $123,418,467 in the same period of 
1950. 
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Revenue Freight Loadings 


Loading of revenue freight for the week ended May 19, 1951 totaled 
809,475 cars. This was an increase of 66,162 cars, or 8.9 percent above 
the corresponding week in 1950 when loadings were reduced by railroad 
labor difficulties, and an increase of 35,565 cars, or 4.6 percent above 
the corresponding week in 1949. 

Loading of revenue freight for the week of May 19, increased 1,348 
cars, or two-tenths of one percent above the preceding week. 

Coal loading amounted to 134,167 cars, a decrease of 4,214 cars 
below the corresponding week a year ago, but an increase of 1,168 cars 
above the preceding week this year. 





Railroad Operating Revenues 


Based on advance reports from eight-two Class I railroads, whose 
revenues represent 81.9 percent of total operating revenues, the AAR 
has estimated that railroad operating revenues in April 1951, increased 
16.2 percent above the same month in 1950. The estimate for April 
1951 covers operating revenues only, and does not take operating ex- 
penses or other costs into account. 

Estimated freight revenue in April, 1951, was greater than in April, 
1950, by 16.9 percent. Estimated passenger revenue increased 7.6 percent. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,286,195 employees at the middle of April 1951, an increase of 7.96% 
as compared with the middle of April 1950, and an increase of 1.07% 
as compared with the middle of March 1951. 


Railway employment at the middle of April 1951, was 128.1% of 
the 1935-1939 average. 





Railroad Locomotives on Order 


The Class I railroads had 1755 new locomotives on order on May 1, 
1951. Of that number, 1733 were Diesel-electrics, 18 were steam and 
4 electric. 





Oil Pipe Line Companies—Statistics 


The Bureau of Transport Economics and Statisties of the I. C. C. 
has released Statement No. Q-600 showing transportation revenue and 
traffic of large oil pipe line companies for the first quarter of 1951 as 
compared with the first quarter of 1950. The 51 reporting companies 
had transportation revenue amounting to $115,137,360 in 1951 as com- 
pared with $91,043,251 in 1950, an increase of 26.5%. During 1951 these 
companies originated on line and received from connections 735,506,673 
barrels of oil as compared with 584,348,644 barrels in 1950. 
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Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 





Commission Rules Would Prevent Trip Leasing 


Effective August 1, 1951, all leasing and interchange of vehicles 
will be controlled by the rules and regulations prescribed in the order 
of the Interstate Commerce Commission released May 17, 1951. The 
rules and regulations apply to the augmenting of equipment by common 
and contract carriers of property by motor vehicles in interstate or 
foreign commerce subject to Part II of the Interstate Commerce Act. 
The rules apply to the interchange of equipment between common 
carriers of property and to the lease of equipment by common and con- 
tract carriers of property, with or without drivers, to private motor 
carriers and shippers. Unless the Commission postpones the effective 
date of the order, or some of the parties appeal to the courts, many of the 
present practices of motor carriers will have to be stopped after August 
1, 1951. 

Exceptions to the rules, other than those rules relative to inspection 
and identification of equipment, are permitted in five specific cases. 
These are: 

(1.) Equipment leased by one authorized carrier to another when 
the leasing is between regular route carriers operating between points 
and over routes that they are both authorized to serve, or between 
irregular route carriers operating between points or within territory 
both are authorized to serve; (2.) equipment to transport railway ex- 
press traffic or substituted motor for rail service; (3.) equipment used 
solely within municipalities or commercial zones; (4.) equipment for 
transportation performed pursuant to a plan approved by the Interstate 
Commerce Commission in a Section 5 hearing; and (5.) equipment 
leased by an authorized carrier from an individual or company whose 
principal business is leasing equipment without drivers for compensa- 
tion. 

One of the most controversial rules is that on the 30 day minimum 
lease. The rules provide that the contract or lease must be in writing 
and for not less than thirty days. The thirty day rule, however, is 
waived for a period of six months in the case of agricultural haulers 
when they lease to authorized carriers for a return trip over direct 
routes from the destination of the shipments of agricultural commodities 
to the place of origin of such shipments. Another highly controversial 
rule is that on compensation; the rules provide that the contract must 
specify the compensation, and the compensation cannot be computed 
on any division or percentage of rates or division or percentage of 
revenue. 

The rules also specify that the carrier must have exclusive possession 
and control and must assume complete responsibility for the use of 
equipment. This particular provision is interpreted in two ways: (1) 
As to household goods carriers, the control and possession must be 
during the period the equipment is operated by or for the authorized 
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carrier, lessee; and (2) as to other than houshold goods carriers, for 
the duration of the contract, and the equipment shall not be further 
leased or sublet to any other authorized carrier or non-carrier for the 
duration of the lease. All contracts must be executed in triplicate, one 
for the owner, one for the carrier and one to be carried in the vehicle; 
provision is made for a certificate being carried in the vehicle in liey 
of a copy of the lease. 

All leased equipment must be inspected by the carrier and the 
order provides a form for inspection of equipment and certification of 
the inspector and the carrier. Equipment being operated under a 
lease must be identified, and if a removable device is used, it must be 
of durable material and bear a serial number in the authorized carrier’s 
own series for record purposes. In those cases where the driver is not 
a regular employee of the authorized carrier, the carrier must make 
certain that the driver is familiar with the safety regulations, and secure 
a certificate of physical examination; photostatic copies of the original 
certificates are permissible. 

When equipment is interchanged for through movement of traffic, 
there must be a contract which provides for specific points of inter. 
change, the use to be made of equipment, and the consideration paid. 
The interchange rules provide that the carrier’s operating authority 
must authorize the transportation of the commodities and the service 
to and from the point where interchange occurs. Each carrier must assign 
his own driver to operate the equipment over the routes authorized, 
and the traffic transported must move on a through bill of lading. The 
carrier acquiring the equipment must ‘‘inspect such equipment or have 
it inspected in the manner provided in Section 207.4 (c)’’ (of the rules 
for leasing). Interchanged equipment must also carry a copy of the 
contract. 

Authorized carriers are not permitted to rent equipment with 
drivers to non-carriers unless such service is specified in their operating 
authority. The rules also prevent certificated common carriers from 
renting equipment without drivers to non-carriers. 

A thorough understanding of the definitions is necessary in order to 
properly interpret the rules. Of particular importance is the definition 
of authorized carrier which is ‘‘a person or persons authorized 
to engage in the transportation of property as a common or contract 
carrier under the provisions of Sections 206, 207 or 209 of the Interstate 
Commerce Act.’’ The definition of non-carrier is ‘‘a person other than 
an authorized earrier.’’ Equipment is defined as ‘‘a motor vehicle, 
straight truck, tractor, semi-trailer, full trailer, combination tractor 
and semi-trailer, combination straight truck and full trailer, and any 
other type of equipment used by authorized carriers in the transporta- 
tion of property for hire.’’ The definition of owner is ‘‘a person to whom 
title to equipment has been issued, or who has lawful possession of 
equipment, and has the same registered and licensed in any state or 
states or the District of Columbia in his or its name.’’ 

Commissioners Rogers, Mitchell and Knudson did not participate 
in the order, and Commissioner Lee wrote a separate opinion concurring 
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in part. Commissioner Lee would have given the rules prescribed by 
Division 5 a test, or in any event postponed the effective date of the rule 
prohibiting trip leasing for at least one year. 





A Revised Procedure for Reviewing |. C. C. Orders Proposed 
in House Bill 4025 


Representative Celler of New York, has introduced a bill (HR- 
4025) which would affect the present system whereby I.C.C. orders are 
appealed to a three judge court and thence to the United States Supreme 
Court. 

Under the proposed legislation, appeals from the Commission’s 
orders would have to go to the Court of Appeals which would have 
exclusive jurisdiction to enjoin, set aside or suspend in full or in part 
final orders of the Interstate Commerce Commission or orders supple- 
mentary or amendatory entered under many provisions of Parts I, III 
and IV and Sections 203 (b) ; 204 (ce); 206; 207; 208; 209; 211; 212 
(a) ; 214; 216 (4) ; 216 (f), (6) ; 218 (b), (c) and 225 of Part II. 

The bill would place the venue of any proceeding in the judicial 
circuit wherein is the residence of the party, or any of the parties filing 
the petition for review or wherein such party has a principal office, or in 
the U. S. Court of Appeals for the District of Columbia. The filing 
of a petition to review would not of itself stay or suspend the operation 
of an order of the Commission, but the Court of Appeals could, upon 
request, restrain or suspend in full or in part the operation of the Com- 
mission’s order pending the determination of the petition. The right 
of appeal is also affected by this bill; rulings or final decrees of the 
Court of Appeals would be reviewable by the Supreme Court only upon 
a writ of certiorari and all the provisions of the United States Code 
with respect to certiorari would be applicable. 

The bill would become effective thirty days after final approval, 
but actions to enjoin, set aside or suspend orders of the Interstate Com- 
merce Commission which were pending when the Act became effective 
would be handled under existing law. 





Program for Disposing of Astray Freight Adopted by Armed Forces 


A plan under which astray freight shipped for any branch of the 
armed services might be sent to its correct destination by transportation 
offices of the Army, Navy, Air Force and Marine Corps has been agreed 
upon by representatives of the Military Traffic Service. Under this 
plan, certain officers in each military installation will be granted author- 
ity to inspect astray freight in motor carriers’ terminals and take steps 
to speed it to its proper destination. Prior to this plan, each branch 
of the Military took care of authorizing disposition of its own freight 
but would not attempt to handle the freight for other branches of the 
service. 

Under the plan adopted by the Military, officers of other Branches 
may authorize the appropriate distribution of astray freight. The plan 
will not be restricted to motor carriers, but will also be used by railroads, 
forwarders and other types of transportation. Representatives of Mili- 
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tary establishments will be authorized to open boxes and other con. 
tainers which, because of security restrictions, may not be inspected by 
others. After examining the contents of certain parcels, the officers 
may then issue instructions for delivery of the shipment on free astray 
billing. Payments for the billing will follow an investigation of the 
circumstances which brought about the failure of the shipment. to reach 
its proper destination. Carriers have been requested to notify the 
Transportation Officer of the nearest military installation when assist- 
ance is needed in ironing out overages and shortages. Carriers are also 
asked to extend similar cooperation in locating astray shipments. 





Motor Carriers from Western Canada Seek Operating Rights 
By Way of Ontario 


The attorneys for a group of Western Canadian truck operators 
that are seeking transcontinental operating rights through Ontario 
recently charged that ‘‘Canada’s national economy is dominated by 
the railroads.’’ It is alleged that the legal barriers set up for truck 
operations is threatening to destroy Canada’s economic development 
and if some steps are not taken to restore the historic east-west flow of 
commerce the country will become ‘‘a U. S. ecolony.’’ The Canadian 
truck operators are seeking rights to transport transcontinental ship- 
ments of automobiles and general commodities through Ontario and 
their appeal is under consideration of the Ontario Municipal Board. The 
petition is being opposed by the Canadian Pacific Railroad and the 
Canadian National Railway. The Board was asked to reject the evidence 
produced by railroads on the ground that its ‘‘meaningless figures are 
‘misleading’.’’ 

The application was originally opposed by Ontario’s truck operators 
but they have since withdrawn from the case. 





Truck Gross Weight Limits Increased By Texas 


1951’s session of the Texas Legislature has increased the gross truck 
weight limit from 48,000 lbs. to 58,420 Ibs.; this bill has been signed 
by the Governor. The Texas increase is interesting because of the history 
of sizes and weights in Texas. In 1940, Texas had a limitation of 7,000 
Ibs. capacity except vehicles transporting property to or from a receiving 
or a loading point of a common carrier (railroad) and 14,000 Ibs. 
capacity limitation if the truck was transporting property to or from 
the receiving or loading point of a railroad. This was changed in 1941 
when the gross loads were increased to 38,000 Ibs. The 38,000 Ib. limi- 
tation remained in the books until 1945 when again it was raised to 48,000 
Ibs. The 48,000 lbs. limitation will be replaced with the new gross weight 
limit ninety days after final adjournment of the State Legislative Session. 

The new enforcement act requires on the spot unloading of trucks 
carrying excess weight. Cattle haulers can drive to the nearest loading 
pens, but others must take off excess weight wherever the officer appre- 
hends the overloaded vehicle. 














Water Transportation 
By Ricuarp H. Specker, Editor 


Executive Vice-President, National Water Carriers Association, Inc. 





Extensions of Operations 
Consolidated Report 


The Interstate Commerce Commission has issued a consolidated re- 
port, dated May 17, 1951, authorizing extensions of operations as follows : 

Foss Launch & Tug Co., W-587, Sub. No. 18, has been authorized 
to extend its operations as a common carrier by non-self-propelled 
vessels with the use of separate towing vessels to include the transporta- 
tion of commodities generally between points along the Pacific Coast and 
tributary waterways, but not including local service between points on 
the Columbia River. 

Shaver Transportation Co., W-409, Sub. No. 2, has been authorized 
to extend its operations as a common carrier by non-self-propelled vessels 
with the use of separate towing vessels in the transportation of commodi- 
ties generally, and by towing vessels in the performance of general 
towage, to include service between points along the Pacific Coast and 
tributary waterways, but not including local service between points on 
Puget Sound, and upon the Columbia River above Bonneville Dam or the 
Willamette River above Newberg, Oreg., except to the extent such opera- 
tions are authorized by its present certificate. 

Wilbur J. Smith and Longview Tugboat Company, W-413, Sub. 
No. 2, have been authorized to extend operations as a common carrier 
by non-self-propelled vessels with the use of separate towing vessels in 
the transportation of commodities generally, and by towing vessels in 
the performance of general towage, to include service between points 
along the Pacific Coast, but not including local service between points 
on Puget Sound, except to the extent such operations are authorized by 
their present joint certificate. 

Puget Sound Tug & Barge Co., W-586, Sub. No. 2, has been auth- 
orized to extend its operations as a common carrier by non-self-propelled 
vessels with the use of separate towing vessels to include the transporta- 
tion of commodities generally between points along the Pacific Coast, 
but not including local service between points on the Columbia River. 





West Coast Trans-Oceanic Steamship Line 
Notice of Hearing 


The application of West Coast Trans-Oceanic Steamship Line, doing 
business as Trader Line, of Portland, Oreg., in Docket No. W-1019, 
for a certificate authorizing operation as a common carrier by self- 
propelled vessels in the transportation of commodities generally between 
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39, Pacific Coast ports, on the one hand, and, on the other, 22 Atlantic 
Coast ports, through the Panama Canal, has been assigned for hearing 


on July 16, 1951, at 9:30 A. M., at the Hotel Multnomah, Portland, 
Oreg., before Examiner Roth. 





Scrap Rails, Southern Ports to Chicago 
Proposed Report 


Examiner O. L. Mohundro has issued a proposed report in L. & §. 
Docket No. 5831, Scrap Rails, Southern Ports to Chicago, recommending 
that the Interstate Commerce Commission find that proposed reduced 
import rates on iron and steel rails, in carloads, from southern ports 
to Chicago, Ill., are not shown to be just and reasonable. 

By schedule filed to become effective August 20, 1950, respondent 
rail carriers proposed to establish reduced import rates on old iron or 
steel rails, not suitable for relaying, in carloads, of $8.87 from Gulf of 
Mexico and South Atlantic ports, and of $9.99 from south Florida ports 
to Chicago, Ill. Upon protest, filed by the Waterways Freight Bureau 
on behalf of numerous barge lines, the Commission suspended the opera- 
tion of the schedule to and ineluding March 19, 1951. 

The Examiner states in his proposed report: ‘‘ While the suspended 
rate may be reasonably compensatory based on the heavy loading, there 
is still a question as to whether it may be regarded as unreasonably low, 
in violation of Section 1, in the light of the national transportation 
policy declared by Congress. Upon this record the Commission should 
find that the proposed rates are not shown to be just and reasonable. 





Ohio Barge Line, Inc. 
Extension of Operations 


By report and order in Docket No. W-406, Sub. No. 1, the Com- 
mission has authorized extension of operation by Ohio Barge Line, Inc. 
as a contract carrier by water to include transportation of pig tin be- 
tween ports and points it is presently authorized to serve. 

By application filed April 25, 1950, Ohio Barge Line, Inc., of Pitts- 
burgh, Pa., requested authority to extend its operations to include the 
transportation of pig tin. The United States Steel Corporation sup- 
ported the application. According to the application, there is in prospect 
a movement of pig tin from Texas City, Tex. and New Orleans, La. to a 
plant of the Carnegie Company at Irwin, Pa., a point adjacent to the 
Monongahela River, in the Pittsburgh area. The application was opposed 
by the railroads in western trunkline and southwestern territories. 

The revised certificate, which will become effective August 6, 1951, 
authorizes Ohio Barge Line, Inc. to operate as a contract carrier by 
non-self-propelled vessels with the use of separate towing vessels, in 
the transportation of iron and steel articles, blocking, cement, coke and 
coke breeze or dust, ferro manganese, fire clay, fluorspar, pig iron, pig 
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tin, scrap iron or steel, slag, spraying oil, spiegeleisen, sulphate of 
ammonia, sulphur, tin or tern plate, new barges, derrick boats, con- 
struction and creation material and equipment, false work, and lock 
gates, between points on the Monogahela, Ohio, Cumberland, and 
Kanawha Rivers, the Mississippi River below its junction with the Ohio 
River, and the Gulf Intercoastal Waterway. 





The Callanan Road Improvement Company 
Towage Service 


Examiner Morris H. Konigsberg has issued a proposed report in 
Docket No. W-103, recommending that the I.C.C. find that The Callanan 
Road Improvement Company (which purchased the operating rights 
of Joseph R. Hutton) is engaged in the performance of towage service 
without appropriate authority. This proceeding was initiated by Calla- 
nan to determine whether its services along the Hudson River constitute 
a freighting service, which it is authorized to perform, or a towing 
service, for which it does not hold authority. 

In his proposed report the Examiner states: ‘‘The foregoing facts 
do not differ in any material respect with those in the Dixie case where 
it was found that the transportation there in question was a ‘towage 
service’. Petitioner, while contrasting the two upon an erroneous in- 
terpretation of the facts and findings in the latter, contends that by 
reason of section 314 of the act it is permitted to make allowances for 
the use of shippers’ scows in the performance of a freighting service. 
As further proof of its right to utilize shippers’ vessels in the per- 
formance of such service, petitioner cites Campbell Transp. Co. Common 
Carrier Application, 260 1.C.C. 107, 110, where the Commission, division 
4, found that a carrier authorized to engage in the transportation of 
commodities generally by non-self-propelled vessels with the use of 
separate towing vessels is not prohibited from using shippers’ barges 
as a part of its equipment in performing a complete freighting service, 
provided the arrangements for such use are reasonable and otherwise 
lawful * * * In applying the principle laid down in the case cited by 
petitioner to the facts in this case, which appears proper, the issue herein 
must be resolved by the test of whether shippers’ scows are used as a 
part of petitioner’s equipment. On this point the record is clear. 
Petitioner’s rates applicable to the movement of brick from up-river 
points to New York Harbor provide for return of shippers’ scows empty 
to points of origin and, as hereinbefore stated, its published rules with 
respect to free time and demurrage are inapplicable when scows are 
furnished by shippers. In addition, petitioner admits that it may not 
load a shipper’s scow at New York for an up-stream movement in lieu 
of returning the vessel empty to its owner at origin. From these facts 
the conclusion is inescapable that petitioner does not and may not 
utilize shippers’ scows as a part of its own equipment, from which it 
follows that the transportation performed by petitioner in connection 
with the movement thereof constitutes a towage service.’’ 
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McGehee Lumber Company 
Proposed Report 


Examiner Harold M. Brown has issued a proposed report in Docket 
No. W-1016, recommending that the Commission authorize operation by 
W. L., W. C., and C. A. MeGehee, doing business as McGehee Lumber 
Company, as a contract carrier by non-self-propelled vessels with the 
use of separate towing vessels, and by towing vessels, in the transpor- 
tation of forest products, levee contractors’ supplies and equipment, 
loggers’ and lumber-mill operators’ supplies and equipment between 
ports and points along the Mississippi River from Greenville, Miss. to 
St. Francisville, La., inclusive, and those along its tributaries, the Old, 
Red, Black, Ouachita, and Tensas Rivers. The Baton Rouge Coal & 


Towing Company opposed the application, except insofar as it requested 
authority to freight logs. 





Ocean Steamship Company Acquisition 
Notice of Hearings 


The application of Seatrain Lines, Inc. and Ocean Steamship Com- 
pany of Savannah for authority to the former to purchase the operating 
rights of the latter has been assigned for hearing before Examiner 
Jerome K. Lyle on June 12, 1951, at Senate Chamber of State Capitol, 
Atlanta, Ga.; on July 11, 1951, at Commerce and Industry Association, 
233 Broadway, New York City, N. Y.; and Sept. 11, 1951, at the office 
of the Interstate Commerce Commission, Washington, D. C. Each of 
the hearings will begin at 9:30 A. M., U. S. Standard Time or local day- 
light saving time if that time is observed. 

The application of Ocean Steamship Company of Savannah, Trans- 
feror, and Ocean Coastwise Line, Inc., Transferee, under section 312 
of the Interstate Commerce Act for authority to transfer to the latter 
the certificate issued to the former in Docket No. W-274; for authority 
to Seatrain Lines, Inc., under section 5(2) of the act to acquire control 
through stock ownership of Ocean Coastwise Line, Inc., and for authority 
for Seatrain Lines, Inc. and Ocean Coastwise Line, Inc. to merge, and 
supplemental application of Central of Georgia Railway Company for 
authority to acquire control through stock ownership of Ocean Coastwise 
Line, Inc., ete., in Finance Docket No. 17225, has been dismissed by the 
I.C.C. upon request of the applicants for its withdrawal. 





Sugar, Savannah and Port Wentworth to Miami, Fla. 
Proposed Report 


Examiner John A. Russell has issued a proposed report in I. & § 
Docket No. 5868, recommending that the I.C.C. find that the proposed 
reduced rail rates on sugar, in carloads, minimum weight, 40,000 
pounds, from Savannah and Port Wentworth, Ga. to Miami, Fla. are not 
justified and should be cancelled. 
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By supplements filed to become effective November 22, 1950, Agent 
W. P. Emerson, Jr., proposed to reduce rail rates on sugar from 65¢ 
per 100 pounds to 46¢ per 100 pounds. Upon protest of Pan-Atlantic 
Steamship Corp., the operations of the schedules were suspended. The 
proposed reductions were to meet water and truck competition. How- 
ever, it developed that American Coastal Line, Inc. (formerly Atwacoal 
Transportation Co.), the water competitor named, had not transported 
this commodity but had at one time quoted a rate of 40c¢ per 100 pounds 
to the shipper. 

The examiner states in his proposed report: ‘‘* * * respondents’ 
evidence concerning the rate quoted by American Coastal Lines is not 
convineing that there has been, or is, a serious threat of competition over 
the all-water route, or that so drastic a reduction is or will be required.”’ 
The proposed report recommends that the rate be reduced to the level 
of the rate in effect on January 30, 1949, or 59¢ per 100 pounds, which 
was when the diversion into truck movement began taking place. 





Ground Barite (Barytes), Ark., Mo., and Ga., to Louisiana 
Proposed Report 


Examiner C. W. Griffin has issued a proposed report in Docket 
No. 30513, recommending that the I.C.C. find that rates applicable on 
ground barite, shipped from points in Georgia, Arkansas, and Missouri 
to New Orleans, for movement by water beyond to off-shore and marsh- 
land oil-well drilling operations are reasonable and otherwise lawful, 
with certain exceptions. 

This proceeding, instituted by Division 2 on its own motion, is an 
investigation into and concerning the reasonableness (from the compen- 
satory and water competitive standpoint) and the lawfulness otherwise, 
of proportional rates maintained by the respondent rail carriers on 
ground barite (barytes), in carloads, shipped from Cartersville, Ga., 
Butterfield and Malvern, Ark., and Mineral Point, Potosi, Cadet and 
Fountain Farm, Mo. to New Orleans, La. and subports grouped there- 
with, for movement by water beyond to off-shore or marshland oil-well 
drilling operations and the rules, regulations and practices affecting such 
rates. Various water carriers operating on the Mississippi River and 
other inland waterways, sought suspension and investigation of schedules 
which became effective February 26, 1950, establishing the proportional 
rates on ground barite from the Arkansas and Missouri origins to New 
Orleans and grouped points, but in view of the fact that the propor- 
tional rate from Cartersville was then in effect and the competition 
between producers in marketing this material, Division 2 declined to 
suspend operation of the schedules and instituted this investigation. 

Protestants contend that the maintenance of proportional rates on 
ground barite on a lower level than prescribed for local application is 
not required to meet water competition; and that the proportional rates 
are not only noneompensatory and result in an unwarranted dissipation 








778 I. C C. PRACTITIONERS’ JOURNAL 





————_ 


of respondents’ revenue, but also remove any possibility of protestants 
competing for a share of the traffic and thus constitute unfair and de. 
structive competition in contravention of the national transportation 
policy set forth in the act. They not only severely criticize the pro. 
ducers’ estimates of the aggregate cost of moving ground barite from 
their plants to New Orleans and other Louisiana ports by truck and 
barge, but also question the feasibility of moving the commodity over 
such routes. They point out that in none of the producers’ estimates 
of the cost of shipping by truck and barge have the published tariff 
rates of an authorized common or contract carrier by truck or water 
been used as factors in determining the aggregate charge. 

Protestants and the respondent southwestern carriers rely upon com- 
parisons of the proportional rates under consideration with rates pre. 
scribed in the report on reconsideration in Magnet Cove Barium Corp. v. 
Aberdeen & R. R. Co., 268 I. C. C. 309, 270 I. C. C. 177, and 277 I. C. ©. 
331, for local application on ground barite from and to the same points, 
to support their position that the proportional rates are unduly low and 
tend to precipitate changes in the general adjustment of rates on this 
commodity. They do not show by rate comparisons or other evidence 
that the rates under consideration cast an undue proportion of the trans- 
portation burden on other traffic. The respondent southwestern carriers 
concede that the rates under consideration are compensatory. 

The Examiner states in his proposed report: ‘‘The Commission 
should find that the proportional rate of $3.50 on ground barite from 
Cartersville to New Orleans, insofar as it applies for hauls over routes 
of 558 miles and less, is, and that the proportional rates under considera- 
tion from the Arkansas and Missouri origins to New Orleans and sub- 
ports are, just and reasonable and otherwise lawful; and that the pro- 
portional rate from Cartersville to New Orleans is not shown to be just 


and reasonable insofar as it applies for hauls over routes longer than 
558 miles.’’ 





Great Lakes Transportation Report Issued By 
Army Corps of Engineers 


Publication of an Army Corps of Engineers report, describing trans- 
portation lines and cargo carrying vessels of American registry operating 
on the Great Lakes system and their routes, was announced on June Ist 
by the Board of Engineers for Rivers and Harbors. 

The 73-page booklet, ‘‘Transportation Lines on the Great Lakes Sys- 
tem 1951,’’ lists 372 operators, lines and companies with their addresses; 
vessels in operation and pertinent details of each vessel; the localities 
served by the vessels and principal commodities carried. 

Copies are available from the Superintendent of Documents, Govern- 
ment Printing Office, Washington 25, D. C. 














Freight Forwarder Regulation 


By Gites Morrow, Editor 


General Counsel, Freight Forwarders Institute 


Contracts Under Section 409 of Interstate Commerce Act 


Testifying before the Subcommittee of the Senate Appropriations 
Committee on the Independent Offices Appropriation bill, H. R. 3880, 
Commissioner Mahaffie said that Public Law 881, 81st Congress, insofar 
as it requires the filing of contracts between freight forwarders and motor 
carriers, placed a heavy additional work-load on the Commission. The 
Commissioner estimated that about 18,000 contracts would be filed 
initially. In his prepared statement he stated that it was believed the 
processing of such contracts would require the full time of about 10 
employees. 

The Commission has circulated a proposed set of rules for the filing 
of contracts specified in Section 409 of the Act as revised by Public 
Law 881. 





United Nations Publication Carries Review of 
Small Shipments Transportation 


The January-March 1951 issue of ‘‘Transport and Communications 
Review,’’ published by the Transport and Communications Division of 
United Nations, contains an article entitled ‘‘The Transportation of 
Small Shipments’’ prepared by Sam G. Spal, Professional Staff Member 
of the House Committee on Interstate and Foreign Commerce and former 
employee of the I. C. C. 

The author states that the purpose of the paper is to describe the 
relative importance of the various transportation agencies in the United 
States in the handling of small shipments, the nature of the services 
rendered, the existing pricing structure and operating practices applic- 
able to this traffic, the deficits incurred in its handling, and the sugges- 
tions made for changes in existing pricing structures and operating 
practices. 

In addition to dealing with the subject from the standpoint of the 
various transportation media in this country, the article briefly discusses 
the transportation of small shipments in Great Britain, France, and 
Canada. Sales agent for the publication in this country is listed as 
International Documents Service, Columbia University Press, 2960 
Broadway, New York 27, N. Y. 
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Bills to Amend Defense Production Act Would Change Exemption 
Provisions for Common Carrier Rates 


Corresponding bills S. 1397 and H. R. 3871 would extend the pro. 
visions of the Defense Production Act of 1950 which are scheduled to 
expire on June 30, 1951, for an additional period of two years. The 
bills also contain important amendments to the existing act. Extensive 
hearings have been held by both the Senate and House Banking and 
Currency Committees. 

The rates of common carriers and other public utilities are presently 
exempt from the price control provisions of the Defense Production Act 
under the terms of Section 402(e)(v). A proviso requires that in the 
case of increases in charges for property or services ‘‘sold for resale to 
the public,’’ 30 days notice must be given to the President or an agency 
designated by him, and consent granted for the timely intervention of 
such agency before the regulatory authority having jurisdiction over 
the increase. Such proviso has no apparent application to rates of com- 
mon carriers. 

Section 104(c) of the above mentioned bills would change Section 
402(e)(v) of the Defense Production Act to read as follows: 


‘*(v) Rates charged by any common carrier or other public 
utility whose proposed increase in any rate or charge is subject to 
control by a Federal, State, municipal, or other public regulatory 
authority exercising jurisdiction to approve or disapprove proposed 
increases in such rates or charges: Provided, That no such common 
carrier or other public utility shall at any time after the President 
shall have issued any stabilization regulations and orders under 
subsection (b) make any increase in any rate or charge, whether 
by change in rate, fare, charge, rule, classification, regulation, or 
otherwise, unless on or before the date on which it files with a regu- 
latory authority an application for, or a proposal which will result 
in, such an increase, or not less than thirty days before such increase 
is to become effective, whichever date is earlier, it notifies the Presi- 
dent, or such agency as he may designate, and consents to the timely 
intervention by such agency before the governmental authority hav- 
ing jurisdiction to consider such increase: And provided further, 
That the President may provide by regulation exemptions from the 
notice and consent to intervention requirements contained in this 
paragraph upon a finding that such action will not be inconsistent 
with the effectuation of the purposes of this title.’’ 


As compared with the present Act, the foregoing would limit the 
application of the exemption to the rates of common carriers or public 
utilities ‘‘subject to control by a Federal, State, Municipal, or other 
publie regulatory authority,’’ and would require notice, at least 30 days 
in advance of their effective date, of any increase in the rates of such 
carriers or utilities, and consent to intervention before the regulatory 
authority by the price control agency. 

Motor, water, freight forwarder and utility groups have registered 
opposition to the above quoted amendment with the House and Senate 
Banking and Currency Committees. 
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1. C. C. Approves Rail Tariff Provision for Advancing 
Freight Forwarder Charges 


The I. C. C., Division 2, by report and order in I. & 8S. 5872 dated 
May 7, 1951 found that a proposed exception to Rule 8 of the Consoli- 
dated Classification, filed by certain official territory railroads, providing 
for the advancing of the transportation charges of freight forwarders 
and the assessment of a charge of 25 cents per shipment therefor, is 
just and reasonable. The tariff provisions were suspended on the pro- 
test of several freight forwarders. 

Relying on a cost study introduced by the rail respondents, the 
Division found that the proposed charge of 25 cents is not in excess of a 
maximum reasonable charge for the service to be performed. Dealing 
with the question of unjust discrimination under section 2 of the Act, 
the Division said that forwarder traffic is not a ‘‘like kind of traffic’’ 
in relation to rail or water traffic as to which charges are advanced and 
hence that the circumstances and conditions surrounding the two types 
of traffic are not substantially similar. 





Bill to Require Territorial Distribution of 1. C. C. Commissioners 


Senator O’Conor, for himself and 12 other Senators from various 
Eastern States, introduced on May 21, 1951, bill S. 1574, to require that 
not more than four members of the Interstate Commerce Commission be 
appointed from the same geographical area. For purposes of the bill 
the United States is divided into three geographical areas, Eastern, 
Southern, and Western. The new provisions would be added following 
that portion of Section 24 of the Interstate Commerce Act which im- 
poses the limitation of six commissioners from the same political party. 

In a statement filed in the Senate when he introduced the bill Senator 
O’Conor said that the present membership of the Commission consists of 
11 members composed of ‘‘6 or 7 from the west, 3 from the southeastern 
territory, and 1 from the eastern territory.’’? The eastern territory, he 
said, is not adequately represented. 
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O. Regulation 
06. Commission Jurisdiction. 


The partial exemption of Sec. 203(b) (6) does not include redried tobacco, 
citing MC-C-968, Determination of Exempted Agricultural Commodities, decided 
Apr. 13, 1951. ” MC-44128, Sub 20, Transport Corp. Extension—Kentucky and 
Tennessee, not to be printed, May 8, 1951, Div. 5 

Transportation of fresh fish and clams and oysters, in the shell or shucked 
comes within the partial exemption of Sec. 203(b) (6) and no certificate is required, 
citing Monark Egg Corp. Contract Carrier Application, decided Apr. 13, 1951. 
Transportation of empty containers therefor on return is incidental thereto and 
comes within the exemption, citing 46 M. C. C. 227. MC-110562, Byrd Common 
Carrier Application, not to be printed, May 7, 1951, Div. 5. 

Where conflict between security holders and corporation involves interpretation 
of contract represented by terms of securities and articles of ewe} the 
Commission is not the forum for adjudication of such issues. F. D. 15649, Co- 
Operative Transit Co. Securities, ........ ky Se , May 18, 1951, Div. 4. 


07. Administrative Procedure. 


Where consignees and consignors leave responsibility for Mest traffic to 
broker, broker is ———— to testify as to need for service. C-112267, Josephs 
Common Carrier Application, not to be printed, May 16, 1951, Div. 


10. Carriers 
11. Types of Carriers. 


Where only characteristic of contract carrier operation in record is stated 
willingness of shippers to enter into contractual relationship with applicant and 
holding out will be to public generally, applicant may be granted common carrier 
certificate pursuant to petition for reconsideration. MC-110142, Sub 3, 7 Edward 
Express Extension—St. Lawrence, not to be printed, May 1, 1951, Div. 5. 

Where contract carrier applicant seeks to provide service for food brokers 
whose customers pay transportation charges requiring additional contracts and 
holding out would be to general public, eee operation is common carriage, 
despite use of temperature-controlled equipment. -111469, Sub 2, Smith Exten- 
sion—Kansas Points, not to be printed, May 11, 1951, Div. 5. 


13. Carrier Status. 


Where lessors of equipment to dairy company for latter’s transportation needs, 
and creamery employs drivers and exercises exclusive possession, use, supervision 
and control of the equipment pursuant to lease agreement calling for mileage pay- 
ment for use of vehicles, lessors are not engaged in transportation. 

Primary business test applied in holding creamery’s troangpytation of dairy 
products to be private carriage, citing 42 M. C. C. 193 and Lenoir Chair Co. Contract 
Carrier Application. ........ M. C. C. ......... MC-111290, Wilson Contract Carrier Ap- 
plication, not to be printed, May 4, 1951, Div. 5. 


20. Franchises 


21. Necessity. 


Denied, for failure of proof. MC-111744, Clarkson Common Carrier Applica- 
tion, not to be printed, May 9, 1951, Div. 5. 
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Need for service to dam site located on river forming state boundary basis of 
grant where service is presently provided in intrastate operations to one side of 
river. MC-56946, Sub 2, Edmonds Common Carrier Application, not to be printed, 
May 14, 1951, Div. 5. 

The follow-the-traffic doctrine is not applicable where the applicant is not 
serving the shipper and would not lose traffic by a shift in its origin. MC-11]544, 
Fortenberry Contract Carrier Application, not tc be printed, Apr. 30, 1951, Div. 5, 

enied, for failure of proof. MC-12548, Eisenmann Broker Application, not 
to be printed, Apr. 25, 1951, Div. 5. 

The failure of any motor carrier to oppose an application does not relieve 
applicant of burden of showing public convenience and necessity require the pro- 

osed service. MC-109934, Sub 3, Ford Bros. Extension—Hamilton County, not to 
e printed, Apr. 24, 1951, Div. 5. 

Where contract carrier seeks identical common carrier authority, evidence of 
past lawful operations as contract carrier may be considered in determining appli- 
cation. MC-103490, Sub 36, Provan Extension—Northeastern States, not to be 
printed, May 4, 1951, Div. 5. 

Inability of existing carriers to provide service to all of involved territory 
basis of common carrier grant where holding out would be to general public. 
MC-111897, Hix Contract Carrier Application, not to be printed, May 11, 1951, Div. 5. 

Non-scheduled sedan service differs materially from that performed by ‘regular- 
route motor common carriers of passengers and the public is entitled to an adequate 
service of this type_in addition to scheduled regular-route service. MC-111633, 
Needham Common Carrier Application, not to be printed, May 9, 1951, Div. 5. 

Granted, where denial will require shippers to use private carriage. MC-112218, 
Speir Contract Carrier Application, not to be printed, May 15, 1951, Div. 5. 

Granted, in part, where no certificated carrier is presently rendering service. 
a te Mowbray Common Carrier Application, not to be printed, May 16, 

iv. 5. 

Inadequacy of present service basis of grant. ree, Spurling Common 
Carrier Application, not to be printed, May 16, 1951, » Be 

Need of shipper for expedited service on auto cemmanitinn and supplies to dis- 
tributors basis of contract carrier grant. MC-111831, Stangle Contract Carrier 
Application, not to be printed, May 16, 1951, Div. 5. 


22. Quality. 


Where a rail-controlled motor carrier seeks to serve non-rail point, special 
circumstances are required to justify grant not restricted to “auxiliary and supple- 
menta}” operations, citing 5 M. C. C. 451, 15 M. C. C. 763, 40 M. C. C. 457, 47 
M. C. C. 63. Where rail service is no longer provided to points as result of 
abandonment of rail line, rail-controlled motor carrier may receive unrestricted 
authority to serve such points, citing 47 M. C. C. 425. MC-89913, Sub 51, Frisco 
Transportation Co. Extension—Kennett, not to be printed, May 18, 1951, Div. 5. 

The term “general commodities” in certificates confers the broadest authority 
possible commodity-wise and any other commodity description is a form of re- 
striction and should be strictly construed. The term petroleum products, without 
restrictions, embraces only those commodities derived directly from crude petroleum 
or obtained as a result of a continuous process in which crude petroleum is the 
basic reactant, including all products derived by fractional distillation. MC-30887, 
or. Vi Shipley Transfer Extension—Dodecylbenzene, ........ =. re , May 1, 

iv 

Authority to haul livestock on return movements to meat packing plant is not 
required even oe non-exempt commodities are hauled in outbound movement, 
citing 166 F. 2d 116, 186 F. 2d 400. MC-4587, Sub 1, Boyens Extension—Fremont, 


not to be printed, May 16, 1951, Div. 5. 

Where there is a need for proposed operation standing alone and not in con- 
junction with other operations, condition against tacking of any authorities will 
be imposed. MC-95540, Sub 181, Watkins Motor Lines Extension—Madison, not 
to be printed, May 1, 1951, Div. 5. 
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Authority to transport “glassware” includes only manufactured glass items or 
articles manufactured of glass, such as laboratory, table, or household glass, or 
lamps, lamp shades and chimneys, glass ornaments, containers, and similar items, 
and means only articles or items —— manufactured from glass as distinguished 
from glass such as sheet or rough rolled glass or glass rods which are sold to 
manufacturers or other users to be cut, shaped, or in some other way processed or 
converted into usable glassware. MC-8544, Sub 5, Galveston Truck Line Extension— 
Ee ee, , April 27, 1951, Div. 5. 


24. Extensions. 


Granted to perform complete service to supporting shipper. MC-60437, Sub 3, 
Mason Extension—Canned Goods, not to be printed, Apr. 24, 1951, Div. 5. 

A need for a proposed service cannot be presumed because of the withdrawal 
of motor-carrier opposition to application. Shippers are entitled to adequate motor 
carrier service without having to enter into contractual relationships with contract 
carriers. MC-101449, Sub 5, Newman Extension—Massachusetts, not to be printed, 
May 7, 1951, Div. 5. 

Failure of contract carrier applicant to establish present or reasonably certain 
future need for service basis of partial denial. MC-41874, Sub I, Richard Extension 
—Millwork, not to be printed, May 18, 1951, Div. 5. 

Need of shippers for single-line service to « shippers’ destination points in 
involved area basis of grant. MC-110190, Sub 4, Smith Extension—Pascagoula, 
not to be printed, May 14, 1951, Div. 5. 

Denied, since something more than a possibility of the use of a service must 
be shown. ee Sub 29, Shipley Transfer Extension—Dodecylbenzene, not to 
be printed, Ma 1951, Div. 5. 

Granted, w fa rail service is inadequate and existing motor carriers can only 
offer joint line service damaging to commodities. MC-94265, Sub 12, Bonney Motor 
Express Extension—St. Louis, not to be printed, May 9, 1951, Div. 5. 

Denied, for failure of proof, MC-36521, Sub 17, Kirksey Motor Freight Exten- 
sion—Pittsburgh, not to be printed, May 14, 1951, Div. 5. 

While evidence of operating economies is admissible in support of an alternate 
route application, such evidence is no basis for a finding of public convenience and 
necessity where applicant is seeking to serve points it is not presently authorized 
to serve. MC-58961, Sub 2, Nighthawk Freight Service Extension—Additional [nter- 
mediate and Off-Route Points, not to be printd, May I1, 1951, Div. 5. 

Need of shippers for single-line service basis of grant. MC-73937, Sub 12, 
Hogan Storage and Transfer Co—Extension—Packing House Products, not to be 
printed, May 9, 1951, Div. 5. 

Need of shipper for equipment available for loading during entire day, need 
for single line service and carrier willing and able to handle predominantly less- 
truckload traffic basis of grant. MC-30114, Sub 2, Mitchko Steution—Danaare, 
not to be printed, May 14, 1951, Div. 5. 

Charter service extension denied where adequate service is available from existing 
carriers pursuant to incidental charter authority of section 208 (c), citing 29 
M. C. C. 25. MC-52655, Sub i. Kirschbaum Extension—Charter Operations, ........ 
_ ho ae May 1, 1951, 

Modification of restriction = to traffic originating at certain intermediate points 
authorized in order to enable applicant to originate long-haul passengers destined 
to points outside of restricted area. MC-29521, Sub 21, og Corporation 
Extension—Intermediate Points, not to be printed, Apr. 24, 1951, ; 

Contract carrier authority for bakery goods granted to aden damage and 
delay from use of railway express. MC-110255, Sub 3, Robins Extension—Bakery 
Goods, not to be printed, May 1, 1951, Div. 5. 

Need - acking houses for refri erated service to marketing territory basis 
of grant. -108053, Sub 6, _— A Ma Transportation Co. Extension—Packing 
House oe my ‘nck oe. : , 1951, Div. 5. 

Granted, to balance applicant’s po Sy movement and to enable supporting 
shipper to enjoy service comparable to that afforded competitors. MC-95540, Sub 
172, Watkins Motor Lines Extension—Dallas, not to be printed, May 1, 1951, Div. 5. 
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Need for expedited movement in refrigerated equipment of prepared dough 
basis of grant. MC-95540, Sub 175, Watkins Motor Lines Extension—Dough, not 
to be — May 1, 1951, Div. 5. 

Where shipper’s desire for proposed water-motor service is based on hope of 
reducing costs over present all-motor service, evidence as to proposed cost saving 
is a prerequisite to approval. MC-23939, Sub 43, Asbury Transportation Co. Exten 
sion—San Diego to Arizona, ........ ek ee » May 10, 1951, Div. 5. 

Denied, for failure to show inadequacy of existing service. Failure of existi 
carriers to furnish prompt service not a consideration where shipper has cal 
days’ notice of shipments and opposing carrier can furnish equipment on several 
hours’ notice. MC-3468, Sub 121, Boutell Driveaway Co. Extension—Roadbuilding 
Equipment, not to be printed, May 15, 1951, Div. 5. 

Water contract carrier extension authorized where no traffic is presently moving 
by other means of transportation between involved points. W-406, Sub 1, Ohio 
Barge Line Extension—Pig Tin, ........ oy ae , May 16, 1951, Div. 4. 

Denied, for failure of supporting shipper to investigate existing adequate 
facilities. MC-106965, Sub 34, O’Boyle & Son Extension—Alcobol to Bristol Not 
to be printed, May 17, 1951, Div. 5. 

Denied, where difficulty experienced by seers in obtaining equipment promptly 
is not persuasive of future inadequacy, particu ry where opposing carriers operate 
several thousand units of equipment. MC-110761, Sub 6, Carroll Transport Extension 
—Butler, not to be printed, May 16, 1951, Div. 5. 

Contract carrier authority for malt gee authorized where supporting con- 
signee cannot receive in carload lots, lacks railsiding and proposed service is more 
expeditious. MC-110900, Sub 1, Capitol Motor Freight Extension—Malt Beverages, 
not to be printed, May 21, 1951, Div. 5. 

Truckaway granted from Duluth to northern Wisconsin and — Michigan, 
MC-10345, Sub 77, C. & J. Commercial Driveaway Extension—Duluth Gateway, 
not to be printed, May 14, 1951, Div. 5. 

Unsatisfactory experience with rail transportation of grape juice involving lack 
of cars and damage from heat basis of common carrier grant. MC-110420, Sub 26, 
Quality Milk Service Extension—Fruit Juices, not to be printed, May 18, 1951, 

eV. 2 

Shipper’s refusal to use protesting carrier because of dissatisfaction with rates 
no basis for grant to aqenere. MC-101126, Sub 10, Stillpass Transit Extension— 
Soya Bean Oil, not to printed, May 15, 1951, Div. 5. 

Denied, for failure of proof. MC-106942, Sub 21, Eastern Motor Express Exten- 
sion—Mattoon, IIl., not to be printed, May 9, 1951, Div. 5. 

Where existing carriers have never been tendered any of the involved traffic 
they should be afforded an tg to provide the desired service before a new 
operation is authorized. MC-96216, Sub 3, Fontaine Extension—Detroit, not to be 
printed, May 9, 1951, Div. 5. 

Denied, for failure of proof. MC-53980, Sub 7, Des Moines Transportation Co. 
Extension—Emery, not to be printed, May 7, 1951, Div. 5. 

In considering need for common carrier service, shippers are entitled to an 
adequate and dependable motor-carrier service which is not subject to the con- 
tingency of negotiating a satisfactory agreement for contract carriage. MC-46510, 
Sub 9, Van Vlack Extension—Canned Goods, ........ M. C. C. ........ May 8, 1951, 
Commission. 

Evidence of past successful operations under claimed grandfather rights raises 
a natural presumption in favor of the applicant that public convenience and neces- 
sity require continued operation. MC-8600, Sub 10, Werner Transportation Co. 
Extension—General Commodities, not to be printed, md 2, 1951, Div. 5. j 

Past operation of an applicant in meeting satisfactorily emergency transportation 
requirements of a shipper is evidence of a need for service. MC-35835, Sub 6, Jensen 
Extension—Corn Syrup, not to be printed, Apr. 25, 1951, Div. 5 , 

Need of shippers of horses for locally-available motor vehicle transportation 
basis of partial grant. MC-44494, Sub 1, Shenk Extension—New England, not to be 
printed, Apr. 25, 1951, Div. 5. 
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Denied, where opposing carrier received certificate and commenced operations 
between date of —< hearing and reopened proceeding and is providing adequate 
service. Ly A Sub 2, Mullenex Extension—Pittsburgh, not to be printed, 
Apr. 24, , Div. 5. 

t Each proceeding must be determined upon its own merits and present appli- 
sation is not controlled by previous denial of applicant’s earlier request for similar 
seeeny_ BR are, Sub 13, Byrd Extension—Florida, not to be printed, Apr. 
14, 1951, Div. 5. 

Although evidence of violations of the Interstate Commerce Act may be con- 
sidered in determining the fitness of an applicant, it is not an absolute bar to the 
grant of the authority sought, where to hold otherwise would unnecessarily penalize 
the public by depriving it of a needed motor carrier service. MC-111557, Sub 1, 
Linniban Extension—Grain Bins and Dryers, not to be ig» Apr. 30, 1951, Div. 5. 

Follow-the-traffic principle applied. MC-95540, Sub 183, Watkins Motor Lines 
Extension—Blairsville, not to be printed, May 1, 1951, Div. 5. 

Approved, as to 3.5 mile line to serve sawmill. F. D. 17256, Willamina & 
Grande Ronde Ry. Co. Construction, not to be printed, Apr. 27, 1951, Div. 4. 

Granted, to eliminate interchange delay and to substitute for private carriage. 
MC-105269, Sub 16, Graff Trucking Extension—Vicksburg, Mich., not to be printed, 
Apr. 23, 1951, Div. 5. ; 

A desire of ay shippers for additional single line service in order to 
make available tariffs rates applicable only over “single-line routes” standing alone 
does not justify granting of authority, where service of existing carrier is not shown 
to be inadequate. MC-11207, Sub 50, Deaton Truck Lines Extension—Chattanooga, 
not to be printed, Apr. 24, 1951, Div. 5. ; ; 

Granted, as to household goods hauler where applicant proposes to give special 
attention to small-lot traffic and operating economies and more profitable operation 
will result to benefit of booking and hauling agents by participation in system opera- 
tions. MC-107739, Clipper Van Lines Extenston—Numerous States, not to be 
printed, Apr. 23, 1951, Div. 5. 

Denied, for failure of proof where applicant had eye? served supporting 
oo under unlawful trip-lease arrangement. MC-798, Sub 6, Gendreau Extension 
—Machinery, not to be printed, May 14, 1951, Div. 5. 


24.1. Alternate Routes. 


Where proposed new route between points presently served would change ap- 
— competitive position, public convenience and necessity for service must 

shown. nied for failure of proof. MC-110761, Sub 5, Carroll Transport 
Extension—W ashington Gateway, not to be printed, Apr. 24, 1951, Div. 5. 

Granted, upon showing of operating economies, citing 30 M. C. C. 387, 51 
M. C. C. 411. MC-105867, Sub 11, M & D Motor Freight Lines Extension— 
Alternate Route, not to be printed, Apr. 23, 1951, Div. 5 

In an alternate route application the essential fact to be determined is whether 
applicant is now transporting a substantial amount of traffic between the termini 
of the alternate route or between points beyond the termini and is effectively com- 
peting with other carriers for such traffic, or whether operations over the pro 
route would enable it to institute a service not now conducted, or a service so 
different from that now provided as materially to ee its competitive position 
to ne of existing carriers. MC-1124, Sub 81, Herrin Transportation Co. 
Extension—Ruston to Alexandria, not to be printed, Apr. 24, 1951, Div. 5. 


26. Public Interest. 


_ A contract carrier applicant’s burden of showing consistency with the public 
interest requires a showing that the proposed operation would provide something 
substantial in the way of service which existing carriers are either unwilling or 
unable to provide. MC-109018, Sub 7, Herme Extension—Pacific Coast, not to be 
printed, Apr. 24, 1951, Div. 5. 
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27. Transfer. 


Where applicant in purchase transaction has previously conducted operations 
without any certificate, there are no operating rights to be unified under Section 5 
citing 35 M. C. C. 773, and proposed transaction is transfer subject to Section 
ay aera for lack of fitness. MC-FC-50795, Casiglio—Purchase—Love's, 


umes ~ . 9 4 “S niesititaa a auitiitanas, 


29. Abandonment. 


Denied as to 22 mile line where estimates of rehabilitation cost are excessive and 
earnings prospects indicate continued profitable operation. F. D. 16545, Canton & 
Carthage R. Co. Abandonment, not to be printed, Apr. 30, 1951, Div. 4. 


AUTHORIZED IN THE FOLLOWING: 


2.17 miles, F. D. 17282, Virginian Ry. Co. Abandonment, not to be printed, 
May 18, 1951, Div. 4. 

.637 mile, F. D. 17260, Lehigh Valley R. Co. Abandonment, not to be printed, 
May 21, 1951, Div. 4. 

97 mile, F. D. 17224, New York, N. H. & H. R. Co. Abandonment, not to be 
printed, May 14, 1951, Div. 4. 

2 miles, F. D. 17248, Sacramento Northern Ry. Abandonment, not to be printed, 
May 4, 1951, Div. 4. 

10.43 miles, F. D. 17268, Addison R. Co. Abandonment, not to be printed, 
Apr. 27, 1951, Div. 4. 

Denied, as to 2.89 mile branch line where advantages to carrier from abandon- 
ment are offset by disadvantages to shippers resulting from abandonment, citing 
271 U. S. 153, 169, and where estimated future maintenance costs are lower than 
claimed by carrier. F. D. 16772, Trenton-Princeton Traction Co. Abandonment, 
not to be printed, May 15, 1951, Div. 4. 

Abandonment, construction and pooling of traffic authorized in order to enable 
several carriers to have access to ore deposits underlying former site of relocated 
lines. F. D. 17228, Duluth, S. S. & A. R. Co. Abandonment, not to be printed, 
May 4, 1951, Div. 4. 


30. Finances 
34. Purpose. 


Stock issue and notes authorized to represent payment of subsidiary’s debt to 
parent and to substitute for open account indebtedness. F. D. 17324, Carbon County 
Ry. Co—Securities, not to be printed, May 4, 1951, Div. 4. 

Guaranty of subsidiary’s mortgage indebtedness approved. F. D. 17312, Grey- 
hound —— Assumption of Obligation and Liability, not to be printed, 
Apr. 27, 1951, Div. 4. 

Stock issue approved as stock dividend. F. D. 17340, Minneapolis, Northfield & 
Southern Ry. Stock, not to be printed, May 18, 1951, Div. 4. 


NOTES APPROVED IN THE FOLLOWING: 


To finance stock control, F. D. 17205, Central of Georgia Ry. Co. Note, not to 
be printed, May 16, 1951, Div. 4. 
To evidence open account advances, F. D. 17307, Johnstown & Stony Creek 
R. R. Co. Note, not to be printed, Apr. 26, 1951, Div. 4. 
To evidence open account advances, F. D. 17308, Donora Southern R. Co. Note, 
not to be printed, Apr. 27, 1951, Div. 4. 
To evidence open account advances, F. D. 17309, Lake Terminal R. Co. Notes, 
not to be printed, Apr. 30, 1951, Div. 4. 
To evidence open account advances, F. D. 17310, Northampton & Bath R. Co. 
Note, not to be printed, Apr. 27, 1951, Div. 4. 
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Equipment purchase, F. D. “+ ws Midwest Transfer Co. of Illinois Note, not 
to be printed, May 15, 1951, Div. 4. 

Equipment purchase and. working capital. z= D. 17343, Merchants Motor Freight 
Notes, not to be printed, May 16, 1951, Div. 

To evidence open account advances, F. D. : Rock Island Motor Transit 
Co. Notes, not to be printed, Apr. 25, 1951, Div. 4 


EQUIPMENT TRUST CERTIFICATES APPROVED IN THE FOLLOWING: 


F. D. 17246, Illinois or oe R. Co. Equipment Trust Certificates, not to be 
printed, May 21, 1951, 

F. D. 17335, ear a Rio Grande ee R. Co. Equipment Trust Certificates, 
not to be printed, May 21, 1951, Div. 4. 

F. D. 17347, Illinois Central R. Co. Equipment Trust Certificates, not to be 
printed, May 25, 1951, Div. 4. 


39. Unauthorized issues. 


The use of an improper and unauthorized basis to determine amount of bonds 
issued renders bonds void, citing 180 1. C. C. 272, 5 M. C. C. 519, 520. F. D. 15649, 
Co-Operative Transit Co. Securities, ........ yo pee , May 18, 1951, Div. 4. 


40. Operations 
41. Methods and Practices. 


Petition denied, where applicant proposes to substitute manual block system 
over single tracked line in lieu of present use of automatic block signals and 
automatic cab signals over double-tracked line. No. 13413, In the Matter of Auto- 
malic quai Control Devices—Pennsylvania-Reading Seashore Limes, ........ a Gy Se 

27, 1951, Div. 3. 

"a and regulations to be observed by motor common and contract carriers 
of property subject to part II governing leasing and interchange of motor-vehicle 
equipment prescribed. Ex Parte MC-43, Lease and Interchange of Vehicles by 
Motor Carriers, ........ Me. SG 3 , May 8, 1951, Commission. 

Operation of certain passenger ‘trains at maximum speed of 90 m.p.h. without 
automatic train stop or train control system or cab signal system denied where 
denial would not adversely affect schedules. No. 29543, Appliances, Methods and 
Systems Intended to Promote seBel 4 of Railroad Operation—lIllinois Central R. Co., 

Be i Wee eecaes , May 21, 1951 3. 


50. Service 
56. Accessorial. 


Advancement of freight forwarder char; a by railroad to forwarder for 25-cent 
fee covering added expense held to be a lawful accessorial service, citing 256 I. C. C. 
699, the charge for which is not discriminatory even though same service is per- 
formed without charge for rail and water common carriers since forwarder traffic 
and circumstances under which it is handled are sufficiently different. | & S 5872, 
Advancing Freight Forwarder Charges, ........ St 1 yee May 7, 1951, Div. 2. 


59. Discrimination. 

Defendants held to have failed to comply with order in 266 I. C. C. 236 requiring 
maintenance of through routes through named points where such routes would not 
be longer than longest through route maintained through other named points. 
i, omy tr oS seas wv. AT. @ SF. RF CO, ois  -& eee , May 8, 

iv 
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60. Charges 


61. Rate Making. 


costs. While proposed rates may be yn peng od for both motor and rail carriers, 
competitive rates on high-rated traffic wil 


burden on higher rated traffic. Both the Supreme Court and the Commission have 
rejected cost as controlling factor in rate making citing A. G. S. R. Co. v. U. S, 
95 L. ed. 190 (adv. ops.), decided Cae 1951. I & S 5822, Sugar Cane from South 


Where no point in time can be established when rate unreasonableness began, 
rates will be held not unreasonable as to past and only unreasonable as to the 
future, citing 256 I. C. C. 429, 452. No. 30292, Victory Packing Co. v. A. T. & 
S.F. Ry. C0... 1. C.C. ......., May 8, 1951, Div. 3. 


63. Commodity Classification. 


Cedar trees trimmed of branches and cut to lengths of 6 to 16 feet held to 
take rating of cedar logs instead of cedar posts. No. 30633, Stone Lumber Co. v. 
Maine Central R. Co., ........ 4 4 ae , May 21, 1951, Div. 3. 

Rubber coated cloth tape held to take rating of “friction fabric (cotton cloth 
coated with soft gum, unvulcanized rubber or other sticky coating) other than in- 
sulating cloth or tape,” except where exceptions rating of “tape, adhesive” was 
available citing 279 |. C. C. 99, 277 I. C. C. 455, 52 M. C. C. 142. MC-C-1059, 
Bauer & Black v. Be-Mac Transport Co., ........ a ee , Apr. 26, 1951, Div. 2. 


64. Rate Structure. 


Section 3 (la) of the Act does not require that export rates on agricultural 
commodities be lower than domestic rates on the same commodities, but merely 
safeguards the right of agricultural producers to export rates based on same ae 
ciples applied to other articles of commerce, citing 273 I. C. C. 651, 658, 278 I. C.C. 
31, 33-34, 38-9. No. 30229, Georgia Peanut Co. v. A.C. L. R. Co. ........ 5 4 en : 
April 26, 1951, Div. 3. 


Raw. .......: 2, ee , May 8, 1951, Commission. 

Proposed rail rates on petroleum in Illinois territory held lower than necessary 
for rail carriers to “a in traffic. Reasonable minimum rates suggested and 
approved. | & S 5/756, Petroleum Products in Illinois Territory, ........ . <. G 
pa 8, 1951, Commission. 





value 1 
ratio , 

On 
parison 
Mantia 

Fo 
depart 
arit 
: dv 
must ¢ 
be con 
702. / 
1951, | 

R 


they < 
EX. 
‘<4 

F 


territ 
on t 
the : 

















JUNE, 1951 





—__ 


65. Rate Level. 

Rate on crude phosphate rock unground in coat unreasonable to extent in 
excess of 75 per cent of fertilizer rates, ox 268 I. C. C. 502. No. 30571, Davison 
Chemical Corp. v. A. C. L. R. Coa, ........ eek ee 8, 1951, Commission. 


Proposed export rates on soybeans not anuienie where ratio of rate to 
value in 1939 was 14.1%, present rate-value ratio is 5.2% and proposed rate-value 
ratio is afe- I & S 5846, Export Soybeans, Missouri and Arkansas to New Orleans, 
ae Se eee , May 9, 1951, Div. 3 

“On pn carload rates on imported bananas unreasonable by com- 
parison with rates to comparable destinations on similar oy No. 30227, La 
Mantia v. B. & O. R. Co., ........ Sg eee , May 10, 1951, 

Fourth section relief granted on passenger fares to competitions points where 
departures would result from longer mileage over certain routes or because of dis- 
parity in basic per-mile charges in various territories. The competition relied on 
to differentiate the through traffic from that from or to the intermediate point 
must exist as to the one and not as to the other, or in different degrees and must 
be compelling and beyond the control of the rail carrier to avoid, citing 209 I. C. C 
702. dy S.A : . 25111, Passenger Fares from East to West, ........ ae Ge ones , Apr. 25, 
1951, Div. 

Rail rates on casinghead gasoline held destructively competitive to the extent 
they are lower than the cost of equivalent motor carrier transportation, aing 273 
|. C. C. 600, 603. J & S 5815, Gasoline, Zetus, Miss., to Tuscaloosa, Alla., ........ 
4, , Apr. 23, 1951, Div. 2. 

Fourth section relief on fine coal granted to meet competition of fuel oil 
moving by barge, citing 246 1. C. C. 27, 232 1. C. C. 557, where similar rates in 
effect under wee | authority did not have depressing effect on coal rates in 
the territory. F. S. A. 19797, Fine Coal to Plymouth, N. C., ........ Ey se een ; 
Apr. 25, 1951, Div. 24 

Proposed motor carrier commodity rates found just and reasonable based on 
permit sh nature of earnings under rates and where reduced rates are necessary 
to permit s ae to compete with those in other origin territory at common 
markets. M—3070, eens and Rubber, Passaic, N. J. to Midwest, ........ 
_ ot ee + + 23, 1951, 4 

Fourth section relief po noey in order to meet market competition in inter- 
territorial movement to South while preserving rate adjustment presently in effect 
on traffic in the Southwest. F. S. A. 23097, Sulphuric Acid from the Southwest to 
the South, ........ Bi Ma Sus ccc May 4, 1951, Div. 2. 

Where prescribed reductions pursuant to Class Rate Investigation, 1939, 262 
|. C. C. 447, did not apply to exceptions to the classification, rates on cotton-gin 
machinery moving under exceptions rating held unreasonable. No. 30215, Lummus 
Cotton Gin Co. v. S. A. L. Ry. Co., ........ oe ee May 8, 1951, Div. 2. 

Rates on liquid crude latex not unreasonable merely because of subsequent 
voluntary rate reduction, citing 144 I. C. C. 507, 508, where rate-value ratio of 
assailed rate is slightly more than 6% and rate-value ratio of rates sought would 
ree No. _ 7 aid Tire & Rubber Co. v. Pennsylvania R. Co., ; 
[ ay 9. 

Postal zone rates on books reflecting ascertained service costs, proposed in- 
creased rates on parcel post and surcharges on parcels not carried in mail sacks 
approved. No. 30690, Increased Parcel Post Rates, 1950, ........ Xo , May 11, 
1951, Commission. 

Complaint dismissed where origin of shipment was different from that to which 
rate claimed was applicable. No. 30539, Zenith pa Co. v. Northern Pacific 
a 2 ee 2 = ee May 21, 1951, Div. 3. 

Rates on horses for slaughter held unreasonable as > future to extent in excess 
of fat-cattle rates. No. 30292, Victory Packing Co. v. A. T. & S. F. Ry. Co, ........ 
= ee , May 8, 1951, Div. 3. 
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67. Tariffs. 


An exception in reality is an amendment to the classification for the pu 
of removing articles therefrom in order to establish class rates or rules on ‘then 
differing from those in the classification, citing 256 I. C. C. 235. No logical dis. 
tinction ordinarily exists for rate purposes between a classification exceptions rating 
and an identical rating in the classification proper, citing 229 I. C. C. 20, 25. 
a os ' cn Cotton Gin Co. v. S. A. L. Ry. Co., ........ Be, Ga ind May 8 

, Div. 2. 

Tariff rule or bill of lading released valuation provision limiting recovery for 
loss to “actual weight” of part of shipment lost or damaged not unreasonable nor 
unlawful, citing 288 N. Y. S. 270, 227, U. S. 639. MC-C-1040, Goldstein & Leavy, 
Inc. v. Arrow Carrier Corp., ........ i oe ae , May II, 1951, Div. 2. 





68. Discrimination. 


A finding of undue prejudice or preference requires more than a mere difference 
in rates and evidence of competition; the rate disparity must operate to impair 
successful marketing of complainant’s products, citing 27y I. C. C. 775. No. 30292 
Victory Packing Co. v. A. T. & S. F. Ry. Coo, ........ i, , May 8, 1951, Div. 3 


69. Collection. 
See 56. Accessorial. 


80. Unification 
81. Types Permissible. 


The right to—serve off-route points is not susceptible of purchase apart from 
the route to which they are appurtenant. MC-F-4813, Orange Transportation Co— 
Purchase (Portion)—Karst Freight Lines, not to be printed, May 23, 1951, Div. 4 


82. Control or Affiliation. 


Divestiture of control unlawfully acquired ordered, citing 56 M. C. C. 505, 
57 M. C. C. 105. MC-F-4463, Ithaca Transportation Service—Purchase (Portion)— 
McCann, not to be printed, May 7, 1951, Div. 4. 


§3. Acquisition or Merger. 
Approved, to eliminate interchange damage and delay. MC-F-4783, Schreiber 


Trucking Co.—Purchase—Perin, not to be printed, May 7, 1951, Div. 4. 

Approved, to eliminate vendee’s interchange with vendor. MC-F-4726, Lee Way 
Motor Freight—Purchase (Portion)—Keystone Freight Lines, not to be printed, 
May 4, 1951, Div. 4. 


—Wilson Bros., ........ |’ <a , May 9, 1951, Div. 4. 

Approved, to enable vendee to serve shippers located outside St. Louis Commer- 
cial zone. MC-F-4811, Eastern Motor Express—Purchase (Portion) Motor Trans- 
portation Co., not to be printed, Apr. 26, 1951, Div. 4. 

Approved, where vendor desires to sell passenger rights and equipment and to 
confine operations to carriage of property. MC-F-4607, Transportes Del Norte— 
Purchase (Portion)—Lineas Unidas Del Norte, not to be printed, Apr. 26, 1951, Div. 4. 

Approved, where vendor’s financial condition has impaired service. MC-F-4623, 
Pinson_Transfer Co.—Purchase (Portion)—Yeary Transfer Co., not to be printed, 
Apr. 27, 1951, Div. 4. 
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Denied, for dormancy, citing 55 M. C. C. 711, where testimony of shipper wit- 
nesses indicates mere preference, citing 55 M. C. C. 428. MC-F 4521, Newsom 
Truck Line—Purchase—Branson, not to be printed, Apr. 26, 1951, Div. 4. 

Approved, where intrastate vendee acquires vendor conducting interstate opera- 
tions solely within one state pursuant to second pose of section 206 (a) past 
and present operations of vendor indicate a need for their continuance by vendee, 
citing 56 M. C. C. 287. MC-F-4682, paren Bus Co—Purchase—Capitol City 
Coaches, not to be printed, Apr. 27, 1951, Div. 4 

Approved, where vendors are physically unable to continue business and vendee 
will be able to combine two complementary seasonal o ——- into year-around 
operation. MC-F-4714, Eastern Tank Lines—Purchase—Becker Transportation Co., 
not to be printed, May 2, 1951, Div. 4. 

Denied, where vendee could conduct new service under unified rights for which 
no need has been shown, citing 50 M. C. C. 749, 56 M. C. C. 521, 55 M. C. C. 501. 








MC-F-4508, Daily Motor Express—Purchase (Portion)—Central Jersey Motor Lines, 
not to be printed, Apr. 23, 1951, Div. 4. 

Approved, where vendor desires to limit operations to intrastate business, and 
vendee can effect operating economies through purchase. MC-F-4781, -—"% Tank 
Lines—Purchase—Capitol Tank Line, not to be printed, May 4, 1951, 

Purchase plan previously disapproved because of adverse effect on tecah service 
approved as modified to ponaye vendor’s local operations. MC-F-4439, C & D 
- nage a Co.—Purchase (Portion) —Germann Bros., not to be printed, May 21, 
1951, ‘Div. 4 

Approved, where impending insolvency of vendor resulted in partial unlawful 
consummation prior to approval, citing 37 M. C. C. 431, 45 M. C. C. 409. MC-F- 
ye Transp. Co—Purchase—Weidemoyer, not to be printed, May 16, 
1951, Div. 4. 

Approved, where vendor desires to retire and vendee would be able under unified 
rights to furnish only available single-line motor service between involved points. 
MC-F-4727, Byrns Motor ——— ee & Marasco Trucking Co., 
not to be printed, May 23, 1951, Div. 4 

Purchase approved where vendor's health and working capital are impaired and 
vendee is able to provide continued service. MC-F-4833, Good—Purchase—Stearn, 
not to be printed, May 24, 1951, Div. 4. 

Approved, where possibility that protestants may lose some traffic and revenue 
would not appreciably affect protestants’ service. MC-F-4669, Arizona Express— 
Purchase (Portion)—Fleetlines, not to be printed, May 25, 1951, Div. 4. 

Approved, where applicants’ ne rights are complementary and busy 
season of one is slack season of other. MC-F-4 . Lynden Transfer—Purchase— 
Rutgers, not to be printed, May 21, 1951, Div. 

Purchase of properties of wholly-owned 1 +o to eliminate dupli- 
cate corporate organizations. F. D. 17269, Union Pacific R. Co. Purchase, not to be 
printed, May 18, 1951, Div. 4. 


84. Lease or Operating Contract. 


Trackage ~¥5 in connection with plant and track relocation approved. F. D. 
“Lsag New York Central R. Co. Trackage Rights, not to be printed, May 18, 1951, 
iv. 4. 

Trackage rights approved as substitute for aK of line abandoned in con- 
nection with flood control project. F. D. 17258, C. B. & Q. R. Co., Trackage Rights, 
not to be printed, May 18, 1951, Div. 4. 

Lease of passenger motor carrier rights denied where proposed lessee is the 
third carrier to which rights have been leased in recent years in attempt to improve 
lessor’s financial position by leasing unprofitable lines, -— Ted Chester—Lease 
(Portion)—Transcontinental Bus System, 50 M. C. C. 820, and 56 M. C. C. ........ 
decided Jan. 17, 1951. MC-F-4616, Miller—Lease (Portion) Continental Southern 
Lines, not to be printed, Apr. 25, 1951, Div. 4. 

Lease of line of railroad from Government to serve private industries occupying 
former ordnance plant approved. F. D. 17306, Jacksonville Northwestern Ry. Co. 
Acquisition, not to be printed, May 23, 1951, Div. 4. 
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85. Dormant Franchises. 


Purchase denied for dormancy, citing 50 M. C. C. 749, 55 M. C.C. 81. MC-F. 
| Leonardo Truck Lines—Purchase—Krous, not to be printed, May 14, 195], 
iv 
Dormancy held not to exist where vendor reinstituted operations Prior to 
pro ah ites and protestants did not make showing of prospective injury. 
M F446 Ithaca Transportation Service—Purchase (Portion)—McCann, not to 
be printed, May 7, 1951, Div. 4. 


86. Effect on Service or Public. 


The practice of motor carriers by which title to physical assets is placed in 
non-carrier affiliates is not consistent with the public interest and will not be ap. 
proved in transactions under Section 5, citing 56 M. C. C. 607, al M. C. C. 27, and 
F. D. 17151, Branch Motor Exp. Proposed Debentures, decided Jan. 8, 1951. MC-F. 
or Mt s. Truck Lines—Control—Brown Express, M. wo 

iv 

Acquisition by Central of Georgia of control of Savannah & Atlanta approved 
where acquisition will strengthen purchaser’s financial position, would result in 
valid tax savings, citing 293 U. S. 465, 469; 261 1. C. C. 755, 767; 267 I. C. C. 523, 533; 
and change in control from non-carrier to carrier would be in public interest, citing 
267 1. C. C. 649; 275 I. C. C. 455, subject to —— to ~’ existing com- 
petitive relationships. F. D. 16968, Savannah & Atlanta . Co. Control, ...... 
St ll, oleae , May 10, 1951. 


87. Effect on Parties. 


Denied, where transaction would result in multiple corporations under common 
control operating duplicating services and where record does not indicate financial 
ability of applicants to consummate transaction. MC-F-+4754, Lillie Transportation 
Co.—Purchase—Lillie, not to be printed, May 23, 1951, Div. 4. 
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Recent Court Decisions 
By Warren H. Waaoner, Editor 





Requirement to avoid congested places in the transportation of explosives is not 
vague or indefinite. 


United States v. Boyce Motor Lines (No. 10,368) 


On May 3, 1951, the United States Court of Appeals for the Third 
Cireuit held that the requirement in the Commission’s regulations to 
avoid congested places in the transportation of explosives is not vague 
or indefinite, and reversed the lower court. 

Quoting from the decision: 


Holding that § 197.1(b) of the regulation is so vague and indefinite 
as not to set forth an ascertainable standard of guilt the district court 
concluded that the section was invalid and accordingly dismissed the 
counts of the indictment which charged the violation of it. 90 F. 
Supp. 996. 

§ 197.1(b) with which we are here concerned provides : 


‘*(b) Avoidance of congested places. Drivers of motor vehicles 
transporting any explosive, inflammable liquid, inflammable com- 
pressed gas, or poisonous gas shall avoid, so far as practicable, and, 
where feasible, by prearrangement of routes, driving into or through 
congested thoroughfares, places where crowds are assembled, street 
ear tracks, tunnels, viaducts, and dangerous crossings.”’ 


The pertinent provisions of 18 U. S. C. § 835 are as follows: 


‘<The Interstate Commerce Commission shall formulate regula- 
tions for the safe transportation within the limits of the jurisdiction 
of the United States of explosives and other dangerous articles, in- 
eluding flammable liquids, flammable solids, oxidizing materials, 
corrosive liquids, compressed gases, and poisonous substances, which 
shall be binding upon all common carriers engaged in interstate or 
foreign commerce which transport explosives or other dangerous 
articles by land, and upon all shippers making shipments of ex- 
plosives or other dangerous articles via any common carrier engaged 
in interstate or foreign commerce by land or water. 


‘“Whoever knowingly violates any such regulation shall be 
fined not more than $1,000 or imprisoned not more than one year, 
or both; and, if the death or bodily injury of any person results 
from such violation, shall be fined not more than $10,000 or im- 
prisoned not more than ten years, or both.’’ 


The district court held the regulation invalid because it concluded 


that the violation of it is malum prohibitum in which intent is not a 


factor and, that being so, the uses of the phrases ‘‘so far as practicable’’ 
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and ‘‘where feasible’? are so vague and indefinite as to make ¢op. 
jectural the standard of guilt which is sought to be set up by the regu- 
lation. We do not agree. 

When the regulation is read with 18 U. S. C. § 835, the statute 
under which it was promulgated and which makes its violation a criminal 
offense, it becomes clear that the offense is not merely malum prohibitum 
but that a specific wrongful intent, i.e., actual knowledge of the exist. 
ence of a duty under the regulation and a wrongful intent to evade it, 
is of the essence of the offense. This the United States concedes. The 
vice which the district court saw in the regulation was that it placed 
the defendant on trial for an offense of which it had no adequate warn. 
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ing. The court relied in this connection upon the rule laid down in 
United States v. Cohen Grocery Co., 1921, 255 U. S. 81, and Connally 
v. General Const. Co., 1926, 269 U. S. 385. In another series of cases? 
however, the Supreme Court has pointed out that where the punishment 
imposed is ‘‘only for an act knowingly done with the purpose of doing 
that which the statute prohibits, the accused cannot be said to suffer 
from lack of warning or knowledge that the act which he does is a 
violation of law. The requirement that the act must be willful or pur- 
poseful may not render certain, for all purposes, a statutory definition 
of the crime which is in some respects uncertain. But it does relieve 
the statute of the objection that it punishes without warning an offense 
of which the accused was unaware.’’ Screws v. United States, 1945, 
325 U. S. 91, 102. We think that this rule is applicable here. 

The regulation makes it the duty of drivers of motor vehicles trans- 
porting the explosives or other dangerous articles referred to, ‘‘so far as 
practicable, and, where feasible,’’ by prearranging their routes to avoid 
driving into or through ‘‘congested thoroughfares, places where crowds 
are assembled, street car tracks, tunnels, viaducts, and dangerous cross- 
ings.’’ To one who knows of his duty under the regulation the imposi- 
tion of a duty to arrange to use that route which avoids congested 
thoroughfares, places where crowds are assembled, street car tracks, 
tunnels, viaducts, and dangerous crossings, so far as practicable and 
where feasible, is not to put him to a choice so uncertain as to violate 
the Constitution. 

It is true, of course, that individuals may differ as to what is 
practicable and as to what is feasible and that marginal cases may arise 
in which a defendant’s view as to the practicability and feasibility of 
an alternative route may differ from the view of the jury which tries 


him. But as Justice Holmes said in Nash v. United States, 1913, 229 
U. 8. 373, 377: 


“‘the law is full of instances where a man’s fate depends on his 
estimating rightly, that is, as the jury subsequently estimates it, 
some matter of degree. If his judgment is wrong, not only may 
he incur a fine or a short imprisonment, as here; he may incur the 
penalty of death.”’ 





2 Omaechevarria v. Idaho, 1918, 246 U. S. 343, 348; Hygrade Provision Co. v. 
Sherman, 1925, 266 U. S. 497; United States v. Ragen, 1942, 314 U. S. 513; Screws 
v. United States, 1945, 325 U. S. 91, 102. 


no sta 
Hughe 


~ 
-_ sedbin & £6 


fares 
ings 
thin! 
side: 
with 
mot 
thes 
in ¢ 
inv 
ass 
In 

mu 
jur 


D. 








es, 


> COn- 
regu. 


tatute 
minal 
bitum 
exist- 
de it, 
The 
laced 
varn- 
Mm in 
nally 
ases,? 
ment 
loing 
uffer 
is a 
pur- 
ition 
lieve 
ense 
945, 


ans- 
r as 
roid 
wds 
OSs- 
osi- 
ted 
ks, 
ind 
ate 














JUNE, 1951 797 








Moreover, we regard the standard here as reasonably certain. For we 
think that ‘‘so far as practicable’’ means so far as commercially prac- 
tieable from the standpoint of those engaged in the trucking business,* 
and ‘‘where feasible’’ undoubtedly means where physically feasible from 
the standpoint of the operation of the motor vehicle involved. 

The conclusion which we have reached finds full support in Sproles 
y. Binford, 1932, 286 U. S. 374, in which case the Supreme Court upheld 
a Texas statute, also dealing with safety regulations for motor vehicle 
transportation, which set up a standard of practicability somewhat 
analogous to that involved in the present regulation. In discussing in 
that ease the contention that this provision was so uncertain as to afford 
no standard of conduct which it was possible to know, Chief Justice 
Hughes said, (p. 393) : 


‘« ‘Shortest practicable route’ is not an expression too vague to be 
understood. The requirement of reasonable certainty does not pre- 
clude the use of ordinary terms to express ideas which find adequate 
interpretation in common usage and understanding. Waters-Pierce 
Oil Co. v. Texas (No. 1), 212 U. S. 86, 109; Nash v. United States, 
229 U. S. 373, 377; Miller v. Strahl, 239 U. S. 426, 434; Omaeche- 
varria v. Idaho, 246 U. S. 343, 348; Hygrade Provision Co. v. 
Sherman, 266 U. S. 497, 502; Bandini Co. v. Superior Court, 284 
U. S. 8, 18. The use of common experience as a glossary is neces- 
sary to meet the practical demands of legislation.’’ 


The defendant urges that the use of the terms ‘‘congested thorough- 
fares,’’ ‘‘places where crowds are assembled’’ and ‘‘dangerous cross- 
ings’’ are also so indefinite as to invalidate the regulation. We do not 
think so. It must be remembered that these phrases are not to be con- 
sidered or applied in vacuo. They only come into play in connection 
with the consideration by those responsible for the operation of a 
motor vehicle of the alternative routes which are open to them. Under 
these circumstances an individual will ordinarily have little difficulty 
in determining which of two or more practicable and feasible routes 
involves the fewest congested thoroughfares, places where crowds are 
assembled, street car tracks, tunnels, viaducts and dangerous crossings. 
In most eases the choice will not be close. But if it is, the defendant 
must take the risk that his judgment will not coincide with that of a 
jury with respect to what is basically a factual determination. 





3See United States v. Wise, C. C. S. D. Ohio, 1881, 7 F. 190; The Benton, 
D.C. E. D. Mo. 1892, 51 F. 302. 








Meetings of Regional Chapters 


District No. 1 Chapter 

Henry E. Foley, President, 10 Post Office Square, Boston, Mass. 
Atlanta 

Allan Watkins, Chairman, 214 Grant Building, Atlanta 3, Georgia, 





4 
Florida. 


Ha 
Elliott 





Baltimore Chapter 


Charles J. Stincheomb, Chairman, 534 Equitable Building, Balti. 
more, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


P. F. Gault, Chairman, Chicago & North Western Railway, 400 West 
Madison Street, Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Everett C. Funk, Chairman, Ass’t Gen’l Mgr., Rocky Mountain 
Motor Tariff Bureau, Inc., 1600 Logan Street, Denver 5, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


Kar! L. Wilson, Chairman, Middle Atlantic States Motor Carrier 
Conference. 2111 E Street, N. W., Washington 7, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article 1V.) 

(Sample charter, i:e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Ray Cox, Chairman, 316 Board of Trade Building, Kansas City 6 
Missouri. 

Meets: 6:00 P. M.. on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Ba!timore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


E. L. Williams, Chairman, Gen’l. Mgr., Lone Star Package Car 
Company, 443 Frisco Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


John R. Mahoney, Chairman, Lord, Day & Lord, 25 Broadway, 


New York 4, N. Y. 
Meets: Monthly at Traffie Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 


Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 


Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Monthly at Philadelphia Traffic Club, Benjamin Franklin 
Hotel, 38rd Thursday of each month, 8:00 P. M. except July, August 
and September. 
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Pittsburgh Chapter 


Walter W. Larkin, Chairman, T. M., Continental Foundry & Ma. 
chine Company, 8 Raymond Street, Wheeling, W. Va. 
Meets: at call of Chairman. 


Puget Sound 


Franklyn Royce, President, T. F. A. & P. A., Pennsylvania Rail- 
road, 3302 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M, 
Gowan Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


Jack E. Hale, Chairman, Standard Oil Company, 225 Bush Street, 
San Francisco 20, California. 

A cordial invitation is extended to members of other Chapters and 
of the National association to attend meetings. 


Southern California Chapter 


C. Ray Bryant, Chairman, Rate Expert, California Public Utilities 
Commission, 1000 Mirror Building, Los Angeles, California. 
Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


FLORIDA MEMBERS FORM NEW CHAPTER 


Our congratulations to a group of Florida members who met in 
West Palm Beach, Florida, on May 31st and formed the Florida Chapter 
of the Association of I. C. C. Practitioners. 

The following were elected officers: 

Chairman—T. C. Maurer, 227 West Forsyth Street, Jacksonville, 
Florida. 

Vice-Chairman—J. C. Hofmayer, 505 Seybold Building, Miami, 
Florida. 

Secretary-Treasurer—J. R. Stanfield, 227 West Forsyth Street, 
Jacksonville, Florida. 


Executive Committee 


Henry B. Cooley, 1710 Monticello Drive, Tallahassee, Florida. 
Thomas E. Grady, Alfred I. Dupont Building, Miami, Florida. 
B. H. Overton, Chamber of Commerce, St. Petersburg, Florida. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JourNaL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the “ummission 
(Revised to June 1, 1950) -.......-...-....-.-.-..ccseeceeser-e0- $1.00 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC PractTITIONERS’ JOURNAL, June, 1948—while they 
BID ccnscesnnenninscnccsiisinsiinsissaivonbicnnienninsiasiananiahinmndibcineniniinheiieiiiiniiaasinibiaianini 385 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C.—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 





Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland .................... 1.00 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC PRactTITIONERS’ JOURNAL ........ .50 


Code of Ethics 25 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner—This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short-haul and aggregate-of-intermediates provision of Section 
4, and contains many citations relating to each situation ........ .50 





Cost and Value of Service in Rate Making for Common Carriers.— 
We have put together in one compact volume of 92 pages some 
of the latest contributions to the literature on these sub- 
jects which have recently appeared in the JOURNAL .................- 1.00 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939.—This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
important to the I. C. C. - 1.00 











List of New Members * 


Charles J. Adams, (B) 23 Malvern 
Avenue, Apt. No. 2, Richmond, Vir- 


ginia. 

Emory U. Anderson, (B) 2101 Glenwood 
Avenue, North, Minneapolis 5, Min- 
nesota. 

James J. Aughey, A. T. M., (B) Cooper 
Motor Lines, Inc., 328-40 North Ran- 
dolph Street, Philadelphia 6, Pennsyl- 
vania. 

Walter P. Barrett, (B) Sec. to V. P. 
Traf., Union Pacific Railroad Com- 
pany, 1416 Dodge Street, Rm. 1110, 
Omaha 2, Nebraska. 

Elwood Buckley, (B) 1207 South Clinton 
Ave., Trenton, New Jersey. 

H. Gordon Burt, (B) 3922 Girard Ave., 
North, Minneapolis 12, Minnesota. 
Robert F. Caldwell, (B) 8057-36th Ave- 
nue, N. E., Seattle, Washington. 
Eugene Q. Carmody, (B) Public Utilities 
Commission, State of California, State 
Building, Civic Center, San Francisco 

2, California. 

William Colin, (B) 175 East 151st Street, 
New York, N. Y. 

John J. Dabriseo, Jr., (B) 17 Stuyvesant 
Oval, New York 9, 'N. Y. 

John H. Derby, (B) 616 Drexel Building, 
Philadelphia 6, Pennsylvania. 

John T. Donohue, (B) 12 Blythdale Ave- 
nue, San Francisco, California. 

Charles D. Duffy, Jr., (B) 359 Case Ave- 
nue, Sharon, ennsylvania. 

Floyd C. Ellis, (B) Industrial Traffic 
Service, 1203 Fair Oaks, Rm. 205, South 
Pasadena, California. 

Thomas A. Ennis, (A) Shearman & 
Sterlin Be & Wright, 20 Exchange Place, 
New 

(Mrs.) pela . Eure, (B) 1008 South 
48th St., Philadelphia 43, Pennsylvania. 

Berthold M. Fischer, (B) East Traf. 
Rep., Kaiser Aluminum & Chemical 
Sales, Inc., Palmolive Bldg., 919 North 
Michigan Ave., Chicago 11, Illinois. 

Morris T. Fogel, (B) 118 Irving St., 
Everett 49, Massachusetts. 

Henry J. Friedman, (B) V. P., Head of 
Traffic Department, Miller Transport 
Co., Inc., 5630 Woodbine Avenue, 
Philadelphia 31, Pennsylvania. 

Joseph S. Greer, (B) 2814 North Howard 
Street, Philadelphia 33, Pennsylvania. 

Rodney R. Helwig, (B) .. M., Kroger- 
Wesco Foods mpany, 1425 South 
Racine Ave., Chicago 8, Illinois. 





* Elected to membership May, 1951. 


G. B. King, (A) 719 Chattanooga 
Bank i. Chattanooga, Tennessee. 
Joseph A irkwood, (A) 705 Olive 
Street, St. Louis 1, Missouri. 
Abraham R. Kleinman, (B) T. M., Reich 
Brothers, L. I. Motor Frt., 6 East 
Main Street, Patchogue, N. z 
William Peter Libby, (B) T. Mid- 
land Cooperative Vholesale, 138 John- 
son Street, N. E., Minneapolis 13, Min- 


nesota. 

Joseph Maselli, (B) 55 Purdy Avenue, 
Port Chester, N. Y. 

Garland V. Moore, (B) A. T. M., Akers 
Motor Lines, Inc., P. O. Box 79, Gas- 
tonia, North Carolina. 

Thomas J. Mulhern, (B) 6223 Gardenia 
Street, Philadelphia 44, Pennsylvania. 

Norman L. Murov, (B) 995 Eastern 
Parkway, Brooklyn 13, N. Y. 

Leslie T. Pedler, (B) 808 Broad Street, 
Bloomfield, New <~_e 

Nicholas Perna, (B) T. Ichabod T, 
Williams & Sons, 220-1 ith “Avenue, New 


. Putman, (A) 1000 Transit 
Tower, San Antonio, Texas. 

E. Wilson Rich, (B) T. M., Ward Truck- 
ing Corp., 200 Seventh Avenue, Al- 
toona, Pennsylvania. 

Thomas B. K. Ringe, (A) 2107 Fidelity- 
Phila. Trust Bldg., 123 S. Broad Street, 
Philadelphia 9, ennsylvania. 

Hugh R. lly (B) 1000 Eighth Avenue, 
Seattle 4, Washington. 

Charles A. Roberts, va 165 Broadway, 
New York 6, N. 

William M. Ruhl, (B) Inspector, Central 
Motor Freight Association, Inc., 316 
E. Ohio Street, Chicago 11, Illinois. 

Frederick E. Saeger, (B) Rate Clerk, 
ag 9 Chemical Company, Inc., 711 
ifth Avenue, New York 22, N. Y. 

Theodore J. Sakowitz, (A) 922 Seybold 
Building, Miami 32, Florida. 

Anthony P. Scavillo, Jr., (B) 1816 Gregg 
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Thomas | 


J 





Street, Philadelphia 15, Pennsylvania. 
William Henry Schultz, (A) 192 North 
Clark Street, Chicago 1, Illinois. 
William E. Shuholm, (B) F. T. M., Lyon 
Van & Storage Co., 3003-3rd Street, San 
Francisco 7, California 
Ist Lt. forn F. Specht, (B) AO1951349, 
Sadn, WADF, Hamilton 


A B Hite California. 
Cyril A Sprengelmeyer, (B) 121 Rice 
Street, San Francisco 4, California. 
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Thomas Richard Stewart, (B) 4649 Pills- 
bury Avenue, South, Minneapolis 9, 
Minnesota 

Ervin A. Timm, (B) 7220 Harriet Ave- 
nue, Sout, Minneapolis 19, ‘oR 
Allen L. Timmerman, (B) A. T. M., 
Traffic Bureau of Sioux Falls, "100 West 
10th Street, Sioux Falls, South Dakota. 
John T. Turney, (A) James A. Hannah, 
Inc., Box 89, Lemont, Illinois. 





Clifford James Van Duker, (B) United 
Shippers Association, Rm. 305, 700 
Montgomery Building, San Francisco 
11, California. 

William D. Wilder, (B) 219 Clinton Ave- 
nue, North Plainfield, New Jersey. 
James I. Wyer, (A) 31 Nassau Street, 

New York 5, N. 

Hardy K. Maclay, (A) 1317 F St., N. W., 

Washington 5, D. C. 


REINSTATED 
Joseph T. Enright, 541 South Spring Street, Los Angeles 13, California. 





